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1 1 1 ECKHARD KUESTERS. (2| having been 
first duly sworn by |3| Karen Young, a 
Notary Public {4\ within and for the' 
Commonwealth of isi Virginia, was ex- 
amined and te.stified as icj follows: 
|R| EXAMINATION CONDUCTED 
I9IBYMR.W0LBRETTE: 
1101 Q:\Vould you state your name 
please? 

|ii| A: Eckhard Kucsters. • - 

1121 Q: And where do you reside. Mr 

Kue.sters? 

1131 A: Florence Road in Woodbine 
Maryland. 314"; |mi Florence Road! 
Wooiliiinc, Maryland, 
ini Q: You, arc an attorney; is that cor- 
rect? 

(161 A: That's correct. 

Ii7| Q: And you practice with the firm of 

Obion, (iH| Spivak? Did I pmnounce it 

riglit? 

}i'^i A: Oblon,.Spivak..et al...P.C 


1201 Q: In Arlington, Virginia? 
1211 A: Correct. 

1221 Q: And do you have a specialty? 
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111 A: Patent law. 

121 Q: And could you — 

131 A: Intellectual propeny law. 

Id Q: Are you a member of the patent 

law bar? 

151 A: Yes. I am. 

161 Q: Could you give us a very brief 
background, m your education, law 
school? 

ifli MR. USDIN: Before we start,ju.st to get 
m the formalities out of the way, this 
depo.sition will um be taken subject to 
the provisions of the mi conlldcntiality 
order under the current documents. 1121 
All documents being provided are being 
provided 1131 subject to the provision of 
that confidentiality order ii-ii will be 
considered confidential. We will need' 
those 1151 produced in accordance with 
that. Anything that's not |if,i marked 
needs to be marked, and if it was 
inadvcnently mi not marked, it still 
needs to be marked. 
li«l MR.WOLBRETTE:No problem. 
119) MR. LIPMAN: As long as we've in- 
terrupted 1201 the flow of your ques- 
tioning, let me just say that as 1211 you 
know, we di.scussed off the record, I'm 
here 1221 representing the witness him- 
self and the law firm for 
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HI which he's employed. 
121 BY MR.WOLBRETTE: 
IJI Q: An.dMr.Kuesters.I'd asked you just 
to HI give me a brief resume.' 
151 A: Well, I graduated from Rutgers, the 
state 161 university. New Brunswick,New 
Jcrse y, Rutgers n College, in 1 968. U.S. in 
electrical engineering. I (a; thereafter 
went to work for Westinghouse Electric 
•191 Corporation, worked for Westing- 
house for seven years 1101 as a design 
engineer, staning as an associate mi 
engineer and finishing as a senior en- 
gineer. 

1121 Four years into my time at We.s- 
tinghouse.1 1131 began lawschool at night 
at the University of 1 ui Maryland School 
of Law in Baltimore. Maryland and |i5i 
finished up law .school in January of 
1 977 is the 1161 graduation date. In Augu.st 
of 1976, I left II7I Westinghouse and 
joined the firm of Qblon. Spivak. iiai 
Then it was called Obion, Fisher ct al.. 

1191 Q: And are you a panner or the 
equivalent of u(i| the .structure of this 
-firm?+' — : i_ ..' . 

:^^j|?airn;e^|ierofthefirnlT"}ii»jtnl.e- 


as 1221 panner — it's a title. 
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HI Q: I understand. And how long have 
you been 121 either i.pannerora member 
of the firm? 

131 A: Since 1981. 

I ll Q: You have the right to read and sign 
the 151 deposition. Do you want to do 
that? 

161 MR. LIPMAN: Yes, you do. 

I71THEWITNESS: Ye.s.ldo.. 

|8i BY MR.'WOLBRETTE: 

191 Q: Mr. Kuesters, it appears to me that 

you 1101 have not had much experience 

in depositions before;is mi that correct? 

1121 A: That is very correct. 

1131 Q: You're not — or arc you Involved 

in iHi litigation? 

1151 A: Seldom. If so, only in the suppon 
1161 capacity. 

1171 Q: Well, I know that you have an 
excellent 1181 attorney next to you who's 
representing you.and I |i9i know that the 
fellows representing Axonn are ex- 
cellent 1201 attorncys.and I suspect .some 
of them may have 1211 explained to you 
how this works, but very briefly. 1 1221 a.sk 
you questions. If .somebody feels that the 

Pages 

111 question is improper for some rea.son 
they will 121 object. If that happens, let 
them get theirobjection 131 in before you 
answer. You may be told then to aaswer 
HI or not to answer, as the case mav be. 
And if you're |5| told to answer, go ahead 
. and answer. 
161 If you don't understand anything I. say — 
171 and that's quite possible becau.se I a'ni 
not a patent isi lawyer, not do I have any ' 
kind of technical i9i background. Please 
tell me if I say something 1101 nonseasical ' 
which is quite po.s.sible.orget the terms 
1111 confiised. please let me know and I 
may ask you to help 1121 me get those 
things right. The idea is we need to mi 
communicate. And if I don't understand 
what you vc 11 11 .said. I'll a.sk you. 
1151 A: Okay. 

1161 0: Were you .served with a subpoena 
m thi.s 1171 case? 
1181 A: Yes, I was. 

1191 Q: And do you have a return to make 
on that J20I subpoena? Before we get to 
that,we were informed 1211 before wc set 
thi.s thing up that you were not 1221 
availablealicr 1 2 p.m.ornoon today.and 
I've been 
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1 1 1 told since I got here that you may need 

to leave at 121 11; is that correct? 

131 A: Th at^.s axi;r e:ct-. ^ ■- < : > 

W QP^Stfge^ ^Vf ;"wan"t "t o~ a^^^IT; 
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nioclatc you. As isi another lawycr.I hope 
you understand we've got a |6| lawsuit 
liere and we've got deadlines imposed 
by a 171 federal judge. As long as you are 
agreeable that |8| you'll make .jioursclf 
available, say, sometime within |9| the 
next 30daysat yourconvenicnce.Idon't 
iiave any iioi problem at calling a stop to 
this at 11:00. 
nil A: I'm agreeable. 
Ii2l Q: Ifwe need to goon. Idon'tknowif 
we 1131 will or not. We'll see. 
|it|MR.USDIN:And I think" wc talkcr.l 
about and |i5i that we agreed u" ^e do 
need to continue with the !!6! deptjj- 
iti(m, that it could be done by phone. 
1171 MR. LIPMAN: Steve, we will tr^to do 
that. 1181 The only problem I hav^ wi;h 
that is if we've got a |19| lot of docuinents, 
sometimes it's been my experic^vT |2ui 
it's very awkward. Believe mc,I h4vc no 
desire to i:i| come up here. As much as I 
'ike Washington, it's 1221 about the worst 
place outside of New Orleans in the 
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! 1 1 summer. .So if it is able, we can (Jk) that, 
but it's |2| conceivable that we rjiyjht 
have to — it might be just |3I easier *c dn 
it. So I think we'll leave that option m 
open, but I will make every cfforiif we 
have to come |51 back to do it tDy 
telephone. We don't want to |f>i incon- 
venience you or the witness |7i MK. 
USDIN: We will reserve our right" to ibi 
object to coming back. 
•Jl MR.WOLBRETTE:Surc. 
111! MR. USDIN:And my .underst:Kulin- 
was that iiij — . well, you knew in 
idvance that it was going to be 1121 
rinished by noon and. we're not ob- 
iccting to keeping it 1131 open, but we 
want to do it by phone unless there's im 
some compelling reason not to. 
151 MR. WOLBRETTE: I understand your 
position. 1161 W/re just reserving our. 
rights to do otherwise. 
171 BY MR. WOLBRETTE: 
i»i Q: I'd asked you about the subpoena. 
Ha ve you 1 191 produced some docunjcnti 
his morning in rcspon.se to 1201 thar 
lubpoena? 
211 A: Yes, I have. 
-•21 Q: May I sec the documents? 
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II MR. USDIN:This is the only copy.and 
21 copies need to be made, and these 
leed to be marked —131 well, they're 
iiarkcd as confidential. 
.iBY MR. WOLBRETTE: 
SI Q: Have any documents been re- 
ndved from what's 16| been produced or 
vl«¥^.t^4<Cij£)iTl;w.hat;s been, produeeil^'. 


181 MR. LIPMAN: Why don't you take it 
one at a I'Ji time? I'm not sure the witness 
even knows what (loj "redacted" means, 
nil BY MR. WOLBRETTE: 
1121 Q: Okay.Whatrmtryingtofmdout is 
we 1131 sefit you a request, a fairly broad 
request for various |hi categories of 
things,and I'm just trying to fmdout 1 151 if 
there were things that were felt to be 
within those 116; categorie.^ but that for 
some reason, privifege or n'lotherwise, 
were not included in what vws pro- 
duced to iw: vs. . . 
1191 A: Well, generally I tried to produce 
1201 everything you requested. Where 
there was materia! 1211 covered by a 
privilege, that was blacked ouv. 
1221 Q: All right. • 
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1)1 A: Does thiiC -ns-vcr your qaestion? 
12|Q:Su there will be .itertis — we're 
going to 131 let other coutibal make a 
.statement, but there .ore som.c m itenu'. 
that are either in this production, pieces 
of 151 paper that are in this box that have 
•Macked out areas n on them. That's 
what I would cuii a reiliCtion. ' 
171 A: Uh-huh. 

|8| Q.: Are thcxc any .documents, total 
whole 191 documents that have not been 
produced because the |ioi entire doc- 
ument was felt to be privilcg*ti or for 
some nil other reason not produceable? 
1121 A: No. ' • 

1.131 MR. USDIN: Car. I consult with him a 
minute n n and make sure? 
1151 MR. WOLBRETTE: .Surc.Wc'rcalljust 
(161 interested in getting an accurate 
description of \r\ thc:ic. 
1181 THE V;iTNE«l:.Oh, my . com- 
muiucations wit.i 1191 the clichf. Axonn 
arc not being pro ^icJed: 
120|BYMR.WCLa«;TTE: ■■; 
1211 0: So any dOwUr.T^nt that <\ould in 
some way be a 1221 conimunlcation 
between you anu Ajionn has not been 
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HI included in the production? ' 

121 A: Correct. . • . - * " 

131 Q: And that would be either Axonn to 

you or 141 you to Axonn? 

151 A: Correct. 

|6| Q: What about ifyou had telephone |7| 
conversations with Axonn or Axonn's 
counsel and if you |bi made notes of that 
or a memorandum or something of |9| 
that nature based on — 
(101 A: That would not be included. 
I! II Q: And there are such things? , 
1121 A: Not to my recollection. ■■J^j^'-;: . 
9Tl'3LQ: Let. mc <kSt if I carijbel'aL i itlje S i O 


more |mi precise on that. 
1151 MR. LIPMAN: I was going to object 
that 116] there was no foundation, but you 
can take it any way |i7| you want. 
1181 BY MR. WOLBRETTE: 
1191 Q: You're absolutely correct. Coun- 
sel. 1 1201 noticed in — a production has 
previously been m^dc of 121 1 your bills to 
the and I'm going to ask you about those, 
•1221 but there were^eferenccs in the bills 
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HI conversations with Mr. Eckstein, Mr. 
Fant,(2| Mr.Sandertord,Mr.Newmanand 
others. Is it your 131 practice to. make 
•'rioteo or a memorandum or in some way 
•m record in writing the substance of 
those 151 conversations? 
' (61 A: Not generally. 
17) Q: Do you know if you did at any time 
iri any lai ofthese conversations that you 
na<l involving this i9i case? 
IIOI A: I do not recall. 
liiT Q: Sosiitingherenow.it'syour— isit 
II J your testimony that there probably 
arc no such written 1131 recordations of 
those telephone conversations that you 
|ui had v.'ish cither your client or with 
Mr.Ncwrhan?" 
1 1 51 A: That's correct. 
|i6|Q:So therefore, there wouldn't be 
anything to ii7i withhold? 
(181 A: That's correct. 
liaj,Q: And when I say "client," I'm 
speaking of (201 Axonn. That was your 
client, correct? 
(2i| A: That's correct. 
(221 Q: And you spoke to a number of 
people who 
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jH have some capacity with respect to 
AxoniT. 1' 

12; A: That's correct. 

(31 Q: As I said, it would include San- 

dej^ocd and m Fant and Eckstein; is that 

correct? 

(51 Aj Yes, 

(61 Q: And was there anybody else that 
you spoke i7i with? 

(8i A: I can't say with cenainty. I oan |9| 
speculate. The likelihood would be 
Kathy Dixon. 

(10) Q: What was her position? 

(11) A: I think she's basically Mr. San- 
derford's (121 secretary. 

(131 Q: Was Erin Pierce one that you ever 
spoke to? , 

(141 A: Not that I recall. , ; • - , j . 

(151 MR. USDIN: So .4ft«fft&btjifHss''(^ttitli:^.^c'-^^^^ 

(.6, there ma)/ tidipaj^fePolijS^JSp- 


ersatiuns .wlih^li 
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1171 Q: Okay. Have you had any com- 
munication with |i8| CQiinsel for Axonn 
in the suit tlut brinns us here, |19| that is, 
tiie Stone, Pignian firm or their pre- 
decessor.uoiwhatit — RobenCrutcher? 
un MR. USDlN:Thcre were two firms 
that 1221 Mr. Crutcher was with. 
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111 A: When? 

121 Q: At any time. 

131 A: Yes. 

hi Q: And did you make any written 
records of |5i your discussions., with 
them? 
(61 A: No. 

n MR.LIPMAN:Mr. Kiicsters, I just a.sk 
you |H| to hesitate a moment before you 
an.s^Ver the iiuestions, 
191 BY MR.WOLBRETTE: 
lioj Q: Yeah, I should have told you that, 
nil Everybody does that because in 
ordinary conversation, |i2| that's how we 
behave, but it's difficult for the court iiJi 
reponer to take us down, although 
they 're incredible, mi — their ability to 
■() that, but it's better if we |i5i don't 
speak at the same time. 
1161 A: I apolop/e. 

117) Q: Evcryliodytloes it and the lawyers 
• do it iifli too. 1 was asking you. did you 
make any written (i9i record of any 
conversations, whether telephone cni 
conversation or in-person conversa- 
tions. th;it you may 1211 have had with 
Axonn s oiiisidc coun.sel in this 1221 
iitinaiioii? 
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111 A: No. 

121 Q: Thank you. You al.so I think spoke 
with me 131 and Ms. Manning concerning 
tlie rcvi\;il attempt, 
hi A: I believe that's true. 
151 Q: Did you make any written record 
of our ioi conversations? 
•171 a' Nor that I recall. 
|H| Q: Did you include in this box that iy| 
Ms. Manning is now looking at your bills? 
lioj A: Yes. 

nil Q: I'm sure we're going to take a 
break, and 1121 what I'm probably going 
to ask you to do at a break is 1131 to look at 
the bills that I've got that have been (mi 
previously produced to me and compare 
them with what ii5i you've got there. I 
just want to make sure I have a iioi 
complete set of everything. And can you 
tell me how |i7| you kept the bills in this 
ca.se? In other words, did iisi you try — 
were you segregatingout the charges 1191 
dealing with the revival effon, were you 
segregating 1201 that panicular patent as 
opposed to other wt^rk that [2i.i:you were 


doing, or was there just one general bill 
for 1221 Axonn? 
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HI MR. LIPMAN: Objection, form and 121 
foundation. Only answer to the extent 
you personally (31 have knowledge as 
opposed to what the firm may have in 
done. 

IM Q: Would it help to look at the.se? I'm 
just 161 trying to find out — 
17| A: Yes, it would help to look at the 
bills. |8| Let me teii you where I'm coming 
from. A claim is I9i being made for your 
fees in this case, so I just want 1 101 to make 
sure that the fees that we're talking 
about 11 u are fees that arc as.sociated 
with w' at's going on in 1121 this case and 
not .something else. 
1131 A: Sure. 

|i »l Q: So I'm just trying to find out, look 
at 1 151 your bills, if you could tell us how 
the bookkeeping (161 structure was set 
up. if you know. 

1171 A: What exactly is the question? 
iiH| Q: The question is was the billing in 
1191 connection with the abandoned 
patent — if I say that, 1201 you'll know 
what I'm talking about? 
1211 A: Yes. 

1221 Q: As far as I know, there's only one 
Pags 19 


111 Mr Kucsters. in answering that quest- 
ion, please 121 an.swer it in a general 
manner at this point in time. 131 and in 
answering it, please be careful not to 
reveal hi the .substance of any com- 
munications with your client isi that 
would possibly be privileged or work 
product (61 information. But for right 
now.an.swer that que.stion 171 generally to 
the extent you can. 

I«l A: Primarily pro.secution, patent |5ro- 
secution. • 

• 191 Q: And is tbis prosecution of the 
abandoned (ini patent that was later 
revived or is it prosecution of nu other 
patents? 

1121 MR. LIPMAN: Objection, form, 
ambiguous. 

ini MR.WOLBRETTE: Well. it's difficult 
not to lui be ambiguous since you 
advised him to answer 1 151 generally, an<l 
he did, and I'm trying to find out, we 1161 
have a stack of bills that's been pro- 
duced, claims ii7i have been made forhis 
fees.Therc's been no 1 mi specification as 
to which fees are being claimed, and 1 191 
I'm trying to find out which of these bills 
relate to (2ni the revival effon. 
1211 MR. LIPMAN: Why don't you a.sk the 
1221 que.stion? 
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Ill MR.WOLBRETTE: The ca.se of the 
lawsuit and 121 which of them relate to 
Ml abandoned patent. Do you know of "^^icr things, and I think 131 that's exactly 
any more than one? 121 Do you know of I the que.stion that I askei 


(I A:Tli 


stli 


t that V 

,uly<. 


I I 

: tiKii 1 worked | , 

!■ i 


Ml Q: Right. Were the bills for the one 
that you (51 worked on, the abandoned 
patent — were those bills in (61 the way 
that the bills were sent out, the book- 
keeping r,: method — were those the 
fees that you chargecf for iri your efforts 
segregated from anyother work that you 
191 may have been doing for Axonn? 
1101 A: At the time, I was doing no other 
work for nil Axonn. 
1 121 Q: Since the application was revived, 
have you 1131 done other work for 
Axonn? 
|H|A:Yes. 

1151 Q: And are any of the bills that you 
have sent (161 Axonn for other work 
included within the bills that (i7i you 
have provided us? 
liBI A: Yes. 

1191 Q: What other work have you done 
for Axonn (20| other than the revival for 
which you have provided us 1211 bills? 
1221 MR. LIPMAN:Ju.sta minute.Mr Kues- 
tcrs. 


■f"'*^si',9; i 


asked him when you 
advi.sed him to answer genenilly. 
It s wlKit I'm |S| trying to get to.Caii 
1 help mc out with that. \<.\ Mr. 
::sters? 

n MR. LIPMAN: Coun.sel, ask a pointed 
181 question and Mr Kuesters will an.swer 
it. 

191 MR. USDIN: What is the question? 
1101 Mp. LIPMAN:The que.stion was cm 
you help nn him out, and I guess the 
answer is he can help you (121 out; 
IMi BY MR.WOLBRETTE: 
nn Q: Fine. Tell me which one of the 
bills in (151 front of you relate to the 
revival of the abandoned 1161 patent and 
which of them relate to prosecution of 
that 1171 patent or other patents. 
|iH|A:All bills which are under our 
reference (i9i number 6926-002-20 DIV 
involve the application which 1201 was 
abandoned and which was revived. Up 
until the 1211 revival — orafterthc revival, 
there was no 1221 substantive pro- 
secution. The case was allowed, and 1 

Page 22 

111 believe th:it the only bill under that 
docket number 121 after revival, which . 
•.^fiijj^huve been prosecution per \}{s^.'^i 


ip.3as'?gd~msW-fave^bec n -for payment of {i 


■ir>Mih-U-Scrjp<^hj>c 29' . Face 
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Iwsc issue tec in and what other fees 
were associated with that. All |5| other 
bills prior to that time would have been 
tor the 161 revival ettbn. 
|7| Q: Aiul what arc the hills for tile 
number ihi 6';26-()()4-2() CONT for? 
|y| A: I'm sorry. Would you repeat the 
number? , 

mil Q: 6926-()04-20 CONT. W'huf a»: 
[ho.sc bills nil for? 

Mil MR. LIPMAN; You're rrfrrrini; t',; :4:c 
stack 1131 of documents that arcnv)t an. i 
•exhibit in this case in mi frorit oi the I 
witness? Is that what you mtran? | 
li5|MR.W0LBRETTB:rm referring to j 
the stack |i6| of documcnti.as I've btcn- \ 
referring to since we've il"; staned itris 
line of questioning, that wt;rc proditfcd j 
■|iH| to us today that you have your h;;nd 
on that we've been ii9i referring to. 
f2ui MR. LIPMAN: I was jusi trying to n-Ip 
you Dii out, Counsel, bec.iuse Mr, Kues- 
ccrs doesn't remember i.:i| all these 
numbers and there's one th^t I turned to 
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m MR. LIPMAN: Objection, vague and 
lioj ambiguous. 

luiMR. USDIN:Objection. 
Hi! MR. LIPMAN: If you understand the 
■WM (lucsi ion, answer it. 
(Ill A: It's not. 

1151 Q: It's not. Okay. And is the work 
that's 1161 contiJined cn that bill or any of 
The hills with that ii 'mumber — was that 
done after tlio alva nd'^iitd pateni was i ihi 
revived? 

[toi MR.USC!N:\X'h;::h bills a.o.you re- 
ferring |2U| to? 

;2ii MR. WOLBRETT£:The 6926<K)2-20 

c;v)NT. 

|i:?l MR. LIPMAN:Tht:rc-are muitipjc bi- 


:hat has that number 
: witness, u'l Ju.st trying to help yoli 
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iiight /Ttip 
wimc.ss. U'l ju.st trvini- to ■ ' 

out. 

IJI A: 6926 refers to Axonn.()04 is an ir.cm 

1 11 number 004 is a continuation of iiie 

002 case, which isi was tiled in the patent 
office. 

'■1 Q: Is this a continuation in pan? 
-|A:No. 

'HI Q: Continuation? 

•'1 A: (!ontinuation. * '' ' 

11)1 Q: Is it the same pattern that was 
involved in im the abandoned patent? 
121 MR. LIPMAN: Objeciloh,. vague, and 
ijl ambiguous. 

I ll BY MR.WOLBRETTR: . 

I""! Q: Is it the .same puiciit or is it :f 
different ii6| patent? . ' 
171 MR. LIPMAN:.Same ob|ec»ion. 
IHI Q: Do you understand the question? 
i';i A: Can we go off the record? • . 

2ui MR. LIPMAN: NprIf he cannot get thg 

211 ciuestion right, that's — 

221 Q: Does the continuation lead to a 

iiffcrent 
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II patent other than the one that was 
ibandoncd? 

21 A: Correct. 

ii Q: So this is work on something that 
•vould HI lead to an additional patent 
•vith the patent office, |5| for instance? 
01 A: That's correct. 

3: Jhis is not pan of the '■•^^i^j^'J^f^^- 
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(.1 MR. W0LBRE-T3: 1'.ight. Ycu urn go 
ahead ui and take a look at them.^' 
■ 131 THE WITNESS: I don't'rccall tfte date 
that 1 11 the 002 c^sc wa.s revived. 
, 151 MR. WOLBRETTE: February 1 996 
was the i6i decision. 

171 MR.L(PMAN:Th:;:do';-in'tneccisarily 
meanm; that's the date asO'matter of law 
that thi case wu.s m revived, but non- 
ethelei;;, you car. answer the question 
1101 if you can. 

nil A: We began preparation of the con- 
tinuation 1121 before the revival in anti- 
cipation and being 1131 optimistic that it 
would be revived, ar hopeful, ri-tl any- 

if >i Q: If it had not been revived, would 
this work 1161 have been for naught? 
1171 MR. LIPMAN: Objection.speculative. 
1181 A: He objected.- 

1151 Q: You can aji.«.-*er Unless he 6:\\s 
f not to 1201 answer yuu can anjiwer 
I2it-A: Yes. 

1221 Q: And therc's :< third file nuntbfer 
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in 6926-007-20 COiN'Ttiiat is ref=£enccd 
..in this stack of 121 doc;!meTits.C?.pyoutell 
me what that refeES ro.' 
131 A: This is a funher cominuafion., 
application in off of the 004 cr.sg. 
ISj Q: And when did the work begin on 
this file? 

I6| MR. LIPMAN: Objection, vague and I7i 
ambiguous. Mr Kuesters, are you an- 
swering that 181 question based upon the 
documents or based upon your |9| mem- 
ory? 

1101 A: I don't recall exactly when the 
work began. 

I!.il Q: Cariyqy;tt;|ll;fi;omthc bill when the 


li ij Q: So — all right. And the work that 
was 1151 done in connection with this 
6926^07-20 CONT was not |i6| in con- 
nection with the revival cffon, was it? 
1171 MR. USOIN:()bjccfion, vague. 
1 181 A: The 002 case was already revived 
before we (191 began the 007 con- 
tinuation. 

|2aj Q: Okay.Is 007 going to lead to a new 
uu patent? 

1221 MR. LIPMAN: Objection, 
spfculatio/l. 
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II I Q; h it intended to lead to a new 

patent? 

121 aJ Yes. 

?i Q: Any decision from the patent " 
.office on HI that? 
i;: A: No. 

iJr MR. LIPMAN: Hold on a second. I 
•*un't i7hl»<:2r"thc questicJn. 
181 MR. WOLBRETTE: Any decision from 
tlie i9i patent office on that, and the 
aP3v.;cr was no. 

^ 101 MR. LIPMAN: I heard the answer. I 
juSl nil didn't hear the question. I was 
j'.»st asking as a 1121 councsy to hear the 
question again! 

li3:C3:'Was the work that you did for 
Axonn in ihi connection with the revival 
of the abandoned 1151 application — was 
that the first time-you had done 1161 work 
for Axonn? 

IP! A- Yes. 

i»H| 0: Can you tell me how it came about 
tiiat you 1191 did this work, that you were 
fii'.gagcd to do. this work? |2ui In other 
words, did they call you and say we want 
you? !2i| Did tlicy interview you? How 
did this come about? Do 1221 you know? 
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fi! MR. LiPMAN: I object to the question 
•<o 121 the extent it seeks disclosure of 
privileged or work (31 product in- 
formawon. 

■;ll MR. WOLBRETTE: I'm not asking for 
151 communications. I'm just trying to 
find Qut (61 mechanically what hap- 
pened. 

|7| MR. LIPMAN: Ncvcnheless, I have the 
same (81 objection and the same caution 
to the witness. You 19| may answer it. but 
in answering it, please don't (loi reveal 
the substance of any privileged or work 
product (III information that might be 
raised in that question. 

(121 THE WITNESS: I was contacted by 
Axonn. 

1131 BY MR. WOLBRETTE: 

IU| Q: Who at Axonn contacted you? 

1151 A: Michael Eckstein/s u , . 1 ; ; 
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to other 1171 people besides you? In other 
words.was it :i beauty i mi contestor were 
you the guy? 

1191 MR. USDIN: Objection. I think that's 
1201 probably going to call for the dis- 
closure of .the (211 substance of his 
communications. You don't want him 
122) to get into that. 
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III Q: All right. Michael Eck.stein con- 
tacted you 121 and ultimately you began 
working on this project to 131 revive the 
abandoned patent? 
Kl A: That's true. 

ri Q: What did you do in order to pre- 
jiare I61 yourself to work on this case? 
n MR. LIPMAN: I object to the question. 
To |R| answer that question would reveal 
the mental proce.sses |91 and thoughts of 
Mr. Kuesters on behalf of his client, (ioi 
%vhich would involve the disclosure of 
privileged or 1111 work product in- 
formation. As a result. I instruct the 1121 
witness not to answer the question. 

Q: Counselor, we have received un- 
redacted ihi bills for Mr. Kuesters det- 
ailing meetings, review of 1151 the dec- 
ision, the ITO's decision, ponions of the 
file (161 history, discussions with Mr 
Eckstein, obtaining the |i7i file wrapper 
liistory. I think any — I'm not asking |ibi 
tor communications. I'm a.sking what he I 
reviewed, and 1 191 1 don't see that that's I 
privileged and 1 cenainly uoi think it's 
i)cen waived if it wasatall.solask youun 
to reconsider in light of the fact that 
rlie.st have 1221 been disclo.sed to us 
a I ready. 


12(11 MR.LIPMAN:The que.stion a.vsumes 
facts not 1211 in evidence. 
1221 MR.USDIN:Can Isee? 
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III MR.WOLBRETTE:This is the file of 
bills 121 that Axonn turned over to us. and 
there are no 131 redactions on the bills 
themselves as far as I can m see. 
151 MR. LIPMAN: Let's go off the record 
for a |6| second. 
181 (Disciis,sion off the record) 
lioiBYMR.WOLBRETTE: 
II 11 Q: Mr. Kuesters. you have in front of 
you the 1121 bills that you are producing 
today, right? 
1131 A: That's correct. 
|i<iQ:And we've been talking about 
them. And we 1151 will mark them as an 
exhibit. I don't know what 1161 number 
weregoingtogivetothem.We'llmakeit 
1171 Defendant 1. We'll a.sk the court 
reponer to mark the (isi bills as Defe- 
ndant 1, okay, the bills produced in (191 
response to the subpoena. Looking 
through those 1201 bills, can you tell me 
whether the first day on which 1211 you 
made a charge in connection with the 
revival (221 effon was April the 4th, 1 995? 
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^! MR. USDIN: Any — there is no waiver. 
Tlie 121 privilege has continually been 
a.s.senedand there has 131 been no waiver. 
If there was any documents that were hi 
inadvenently produced, then that's an 
inadvenent hi production. But notwi- 
tlistanding that, that is not a |6| Waiver of 
a ny privilege. We stand by our privilege. 
i-.BYMR.WOLBRETTE: 
i«; Q: I cenainly don't want to get into a 
legal 191 argument.Obviously we're going 
to have one later. A iioi claim is being 
made for the fees that Mr. Kuesters 11 n 
charged. We have a right to inquire what 
h e did to 1 121 earn those fees to determine 
whether they are proper, 1131 nece.s.sary, 
a Impropriate, rea.sonablc and related to 
tins I HI case. And .so I gue.ss I'll a.sk it 
specifically, iisi Mr. Kuesters. is the first 
entry that you" have of time 1161 in 
connection with the revival effort of the 
abandoned ini patent and application 
April the 4th. 1995? 

iiHi MR. LIPMAN: Objection, lacks foun- 
dation. 

:Q:.fii!>.pld^ you^ rcyipw your bill and I. 
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III MR. LIPMAN:Go ahead. 

121 A: Not from the bills that I have in 

front of 131 me. These bills — 

1 11 Q: Do you not have the April 28. 1 995 

bill in isi front of you? 

ici A: That's correct. 

171 Q: Was that bill removed as privileged 

from iRi the stack of bills that you're 

producing today? 

191 MR. LIPMAN:Objectiontotheformof 
the 1101 question. 

1 1 II A:^ Apparently it was not included by 
my 1121 billing depanment. 
(131 Q: I understand that .sometimes 
things don't ihi get included inadver- 
tently and that other times they iisi are 
intentionally taken out forotherrea.s6ns. 
I'm 1161 just trying to find out if this was 
something that was |i7| intentionalfy 
taken out or was this something that was 
1 181 inadvenently — can you explain why 
this was not put 1191 in? 
1201 MR. LIPMAN: Objection, foundation. 
C>oi2iiahead.Ifyouknow,Mr.Kue.sters.If 
you don't know, 1221 don't guess. 
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HI A: I was told there was no bill for 
April. 

121 Q: Okay. Mr. Kuesters. I understand 
lawyers 131 have to depend on the 
hookkeeping^fepjrttTient. I know hi I dfo 


and from time to time I'm embarra.s.sed 
by things |51 that they do or don't do.so I 
appreciate that and I'm |6i cenainly not 
accusing you of doinganything wrong or 
171 improper but I have a bill here from 
April 28. 1995 |Bi that's previously been 
provided to me by Axonn in this |9| case 
so I'll mark that bill as — ora.sk the coun 
1 101 reponer to mark that bill or copy of it 
because it's im the onlv copy I've got 
with me. as Dcfendam ^ So 1121 let me 
show you that bill. In fact.it might be best 
1131 if we made a copy of this now.Can we 
do that now? ihi Make copies for every- 
one? ' 

|V>1 (Documents were marked as Defe- 
ndant's 117) Exhibit Numbers I and 2.) 
1191 BYMR.WOLBRETTE: 
I2i)| Q: Mr Kue.sters, I think I had given 
you a 1211 copy of Defendant Number 2 
the April 28. 1 995 bill. 1221 and a.skcd yov 
if 4/4/95 was the first time anything 
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in was billed to this file? 
121 MR. LIPMAN: Which file? 

MR. WOLBRETTE: The 692r,-()()() I - 

HI MR. LIPMAN: Objection, foundation 
vague 151 and ambiguous. 
161 THE WITNESS: I don t know. 
171 BYMR.WOLBRETTE: 
|H| Q: Do you have any record th;it in- 
dicates there I'Ji was anv earlier billiiii! 
than 4/4/95 on this file? ' 
li(>lMR.LIPMAN:Objection. vague ami 
nil ambiguous, lacks foundation. Coun- 
sel, why don't you 1121 look at the file 
numbers. They're different. I'll 1131 help 
you out here .so we can speed up the 
process, nn You're assuming facts that 
you haven't yet 1151 established , .so we're 
trying to help you here. We're ik.j not 
mjiking any prqgre.ss. 
l.nQ:I .sec. Well, this bill .says our 
reference Ii8r6926/00I/2().SD, your re- 
ference. Wirele.ss Alarm Sv.stem, 1191 re 
petition to revive. Is piat right? 
1201 A: Yes. 

1211 Q: Does this deal with the aban- 
doned patent? 
1221 A: Yes. 
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lifQ: Does this deal with the attempt to 
revive 121 the abandoned patent? 
131 A: Yes. 

HI Q: And there's only one abandoned 

patent that isi you know about that 

you've worked on for Axonn; is |6| that 

correct? 

171 A: Yes. ■. . 

. lB|^Q:.This is the q'ne^that Mvid Ne%vman 
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Axonn; is that right? 
;ioi A: Yes. 

nil Q: Now, did you wort: on any other 
attempt to iiiJi revive besides the one 
riiat's shown on tliis April iiji 2Hth, 1 
bill? Any other attempt to revive any 
other Axonn patent? 
:i5l A: No. 


Q: Do you haveany rccordofanybill I '91 Q- I'm just trying 

III! 1171 Olir-hrtVirr Anril 1». !:asic cuncrr.r !i; r 


i;"!ng 1 171 out-bet'ore April JH, 199"} 
iliistilc? 

iiHi MR.LIPMAN:What file? 
;i';iMR.WOLBRETTE:Thc file -vc - 
we're uoi talking about what's refere- 
nced in the April 28th, 19'.)S biU. 

THE WITNESS: Under . * ' 
6926/00 1/20.SD, the ' 
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HI answer is I don't know. 
Ji Q: Do you have'any recollection sitt- 
ing here ijiotanyearlierworkethcrthan 
as reflected on this ii| April 28th, 1995 
bill. Defendant's Exhibit 2, in isi con- 
nection with this file? 
101 MR. LIPMAN: Objection, vagiic.and |7| 
ambiguous. 
:«l A: I don't know. 
:';i Q: How could you find om? 
iiiii A: I can call my billing depanment 
andask iiiithcmforbillsontheOOl case. 
I had forgotten that ii>i there was — in 
our internal docketing, we assign a |i3i 
different number once the case — once 
we actually nn enter prosecution. The 
001 case is different in terms 1151 of shon 
docket, indicating that it's not a patent 
, K.j application and it was preliminary to 
our becoming of ii7| record in the patent 
application. To the extent riiat iii*i billing 
Ivegins on this bill on April iuf. I don't 
know I i<;i if there was billing in March or 
earlier. 

ii()| Q: Is that something you can find out . 
while \2i\ we're here today?. 
\i2\ A: Yes. 


the official counsel for Axonn when you 
nil enter an appearance? Is that the 
point? 

1151 MR. LIPMAN: Objection, 
hyiJothetical. 

1161 A: In this case, I don't recall exactly 
what 1 17) the switch-over date was, but 
:ner«ly that's (ib| correct. 

i^crstahd the 
v..A::riKht.Wcii^ 


:asic yzn concep; 
liiiA.:Xhe 001 bilh 
re'frtr to iJ2| the Ki.iK 


and the 002 !; 
revival effort. 
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I II! 0: I appreciate that. I ftiink I unJ«r- 
i .staatl lii now. And wh:!t you have in 
I 4VJck in front of you |3I tliat's becri 
I* nwrkcd Exhibir 1 didn't have the 001 ;ii 
. 'J>i;ii;i!i. that correct? 
I 151 A: Correct. 

j 16! O; Is there any way that yoLi can te!J . 
JroBXJT! this April 28th bill, l^c^'t^ndant 2, 
\Vhen the file was (ti| opened? ' 
t<.)iMft."LIPMAN;Objection, vague and 
1101 ambiguouj. 

mi A: l uon't understand the question. - 
■U2] Q: 'Well, some file systemsi-abmc law 
systems 1 1 j| have a code in it that can tell 
■.you when thf file wasiMi first opened, or 
sometimes there are entries made that 
1151 indicate that. I'm just asking you if 
, you can tell 1 16| from what's on this page — 
LI7) A:'no. 

i_i8i p:Do you have a recollection of 
when it is i lyi that you we/c first hired by 

uui MR. LIPMAN:Objcctiontotheextent 
the 1211 question calls for a legal con- 
clusion. 


f2?i A: I don't rei.a; 


• Hu st talked to 
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11 ask. if your 


III Q: At the next break, 
;:i counsel agrees that we try to find that 
out if this 131 is, what I've marked as 
Defendant 2 is the first bill, hi When 
would the file number have changed 
from 001 to |5| something else? I'm not 
talking about the date, but |6| what event 
wouki occur iliat would cause a change 
in |7| that? 

!H| MR. UPMAN:Objcction, lacks foun- 
dation. 

A: When we had a live patent applic- 
ation that 1 101 we were responsible for. 
..iijil.Q: Would that be at the point — I 
w'i'i^ '^""^ 1121 what the exact tcrrtiis in 
patent field, but did ii3i yoiifeidgLmt 


! • ' .. ?a5»:.3 

I ♦'! ..Michael Eckstein. !i svai- tfbviousiy. 

•I Ijcfurc April 4th, 121 1995 • - 

j 131 Qi Okay. On April the 4th,.1995, did 
you |4| resubmit PTO's dcchioii -cn :he 

!,petiijon and portions i5i of ihe n'.K 
hi.s»;irys4nd the application?, . 

MR.LIPMAN:()bjection as to form, 
first; 171 are you asking busecV ui>on the 
document in from of him ;3| that says i\m 
that you just read orare you asking i5i for. 
an independent recollection, and neve- 
rtheless,! 1101 object to the question since 
it calls for disclo.surc nu of attorney- 
client infornution and work pn)duct iiii 
information and the thought processes 
engaged in by 1131 the witness. 
|H|MR.WOLBRETTE:Arc you in- 
structing him not 1151 to answer the 
question? 


161 MR. LIPMAN: Wdf; l^rSt' tla'nfy-Awh;.. 

the 1 171 qucstionh'5.4iliaMAfch(rilli$p»r.y<;{. r ;hX.O";J2;'i know, say you dyn't krio' 
!him-not-to aiis.ag8t-tiai-i»pcaiai_fari " * ■ ..t v^i-. r ■ • w. 


1191 BYMR.WOLBRETTE: 
1201 Q: Sitting here today, can you tell me 
from 1211 your memory — and you rray 
refer to this bill as you 1221 wish to refresh 
your memory — do you have a 
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1 1 1 recollection sitting here today that on 
April the 4th, 121 1995 you reviewed the 
PTO^s decision on the petition 131 and 
portions of file hi.story and application, 
SN; . . ■ 

l »! MR. USDIN: Objection as to form. I'm 
not IM sure v. hat you're asking him. You 
say aitting here |6i today based on his 
recolfcctisn. Then you tell him to |7i 
refer rc the document. J object to the 
form of ihe isi question. 
191 Ma.WOLBRETTE:You don't un-' 
dcrsrand the 1101 concept of refreshing 
your ricoUecrion? 

I ill MR. USDIN; '^cll, it's two different 
1121 qiiestions is the problem. I do un- 
derstand the concept 1131 very well. What 
I don't understand is a question that [u\ 
com'.iscs ihc two concepts. 
1151 BY'VlR.WOLBR^TTE: 
1161 Q: 1 see. I'll try to unconfuse it. 
Counsel. 1171 Does^jis bill indicate that 
on 4/4/95 you, Eckhard |i8| Kuesters, 
reviewed the PTO's decision on petition 
and jt9| ponions of the file historv, 
application 1201 SN07/782,345? 
|2iiMR.LlPMAN:Objection. The doc- 
ument 1221 speaks for itself. 
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HI MR. V;OLBRETTE: You can answer. 
121 MP... LIPMAN: You can tell him what 
the hi document says. 
HI BYMR.WOLBRETTE: 
151 Q: Docs it indicate that? 
1_6| MR. LIPMAN: You may confirm to him 
that |7| what he read was the correct 
reading because that's mi what he's 
asking yow to do. 

191 A: Refcrrin}* strictly to the document, 
the iibi docimient doesn't say that. 
hmO Docs the document say — the 
document does 1121 say 4/4/95, review 
PTO's decision on petition and 1131 por- 
tions of file history and application 
SN07/782,345. lui Did I read that cor- 
rectly? 

1151 A: Correct. 

1161 Q: Wcll.thatissomethingforwhicha 
charge ii7i is being applied, is it not? 
1181 A: Uh-huh. 
1191 Q: Is that correct? 
1201 MR. LiPMAN:Just say yes or no or if 
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111 Q: Okay. Who did that? 
121 A: I did that. I believe I did that. 
131 Q: Why do you believe you did that? 
HI MR.LIPMAN:Well, I object to the |51 
que.stion. The question calls for dis- 
cl<).siireof 161 privileged or work product 
information and , the thought |7i pro- 
cesses of the witness and I'm instructing 
him not (8i to answer the question. 
191 MR.WOLBRETTE:Arc you instruct- 
ing him not (101 to answer the question of 
■why he believes that to be (iii the case? 
(121 MR. LIPMAN: Yes, exactly. 
1131 BY MR.WOLBRETTE: 
nil Q: On 4/4/95, did you discuss your 
vie wof the imPTO's decision of petition 
and ponions of file iir.i hi.story and 
■application .SN()7/7H2,34'> with Michael 
■!7i Eckstein? 

iiB| MR. LIPMAN: Same instruction, same 
1191 objection. 

1201 MR.WOLBRETTE: Are you in- 
.structing him not .1211 to an.swer? 
1221 MR. LIPMAN: Yes. 
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111 Q: And Mr. Kuesters, you're going to 
follow 121 the instructions of your coun- 
sel not to answer, 1 131 a.ssume? 
in A: I am. 

151 Q: In every case. are you? I mean.I can 
ask K.| you every time whether you're 
following his |7i instruction, but I don't 
really need to do that lai because you are 
going to follow his in.structions? 
191 A: Tiiiit's correct. • 
1101 Q: Did you contact David Newman 
on April the 1111 6th, 1995 in connection 
with the petition to revive? 
1121 MR. LIPMAN: Arc you. asking that 
question 1131 independent of the doc- 
ument or ba.sed upon his memory? |hi 
Let's turn the document over. 1 don't 
care how you do |i5i it. Counsel, but let's 
make clear what you're doing. • 
1161 BY MR.WOLBRETTE: 
ii7|Q:rm asking him if he contacted 
David 118I Newman. He can look at 
anything he wants. I don't ii9i care what 
he k)oks at. Did you contact David 
Newman 1201 on April the 6th, 1995? 
1211 MR. LIPMAN: I object to the formand 
it 1221 also lacks foundation. 
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HI MR. USDlN:I.think the objection I'm 
121 raising is that it'.s not clear whether 
you're asking im him of independent 
recollection or does this bill hi state that 
that happened, or I guess third, does the 
151 bill refresh his recollection that that's 
what .161 happened. But it's ■ three', difc: 
.feremciii.e^VioTi's^^^^^ 


which one you're asking. 
181 BY MR.WOLBRETTE: 
191 Q: Do you remember having a con- 
versation with (101 David Newman on 
April the 6th, 1995? Let the record iiii 
reflect that Mr. Kuesters' counsel has 
turned the ("121 April 28th, 1 995 bill over. 
Do you recall having a (131 conversation 
with Mr.Newmanon April the 6th, 1 995? 
(iilA-:I have no independent recol- 
lection of on (151 what days I had 
conversations with David Newnian. 
lir.i Q: How many conversations do you 
recall having |i7| with David Newman? 
1181 A: I have no count, in my mind, 
although they 1191 are numerous. 
1201 Q: The bill in front of us says that you 
1211 discu.ssed with Mike Eck.stein cjn 4/4 
your review ofthe 1221 file history, does it 
not? That's what it indicates. 
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111 MR. LIPMAN: You want him to look at 

the 121 bill now? 

131 MR.WOLBRETTE: Yes. 

in MR. LIPMAN: Is that what the bail 

says? 

151 A: Yes. 

161 Q: Do you have any notes or written 
memoranda |7i of your conversation 
with Mike Eckstein on that date? 
|8| A: No. 

191 Q: When you do these bills, you try to 
be 1101 accurate, don't you? 
III! MR. LIPMAN: Objection, foundation. 
I 1121 A: When 1 do my bills I try to be 
accurate. 

1131 Q: All right. And if you would put 
down an ihi entry that something hap- 
pcnedona particular day, 1151 it's because 
that's the day it happened, right? 
(if.| A: Yes. 

1171 Q: And I a.ssume when you do this 
that you are 1181 careful about making 
sure that the days are correctly 1191 
recorded that cenain events happened; 
is that 1201 correct? 

1211 MR.USDIN:! object to the form of 
the 1221 question as to what you assumed. 
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111 BY MR.WOLBRETTE: 

121 Q: You're right.When you go through 
and bill 131 a client and there are certain 
events recorded on m cenain days, 
you're careful, aren't you, to make sure isi 
that those dates are accurate? 
K-i A: Yes. 

|7| Q: I understand that from time to time 
181 mistakes can happen, but you try to 
make sure that I9| they don't, do you not? 
:lioi A:^.I try to avoid mistakes. 
!!iniQ:cKnd; you review the bills before-- 


they go 1121 out? 
1131 A: Yes. 

un Q: All right. And how do you get the 
dates 1151 that you put down on the bills? 
Do you take them from (161 time sheets, 
do you record them concurrently,are 1 i7i 
there notes? Can you explain to me how 
that happen.s? 

1181 MR. LIPMAN: Objection, form. 
1191 Q: Go ahead. 
1201 A: Generally concurrently. 
1211 0: So would you believe that the 
dates and the 1221 events that are re- 
corded on Defendant Exhibit 2 are an 
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!fi accurate representation as to when 
things occurred? 

121 MR. LIPMAN:()l)ji:ai()ii, foundation. 
131 A: 1 believe so. 

HI Q: Before we go on with this, let mc 
ask you isi .something about what your 
role is in this case, our |6i case. Have you 
been consulted as an expert by the n 
attorneys for Axonn? 
|Ki MR. LIPMAN: Objection, vague and |9i 
ambiguous, and I object to the form of 
the question |ioi and also object to the 
extent it calls for disclosure 11 11 of 
privileged or work product information 
in the 1121 question as phrased and I 
in.struct the witness not to 1131 an.swer it. 
n il Q: Have you been asked to give an 
opinion as nsi to whether David New- 
man breached the standard of care |i6i 
for patent lawyers in his handling of this 
matter? 

1171 MR.LlPMAN:Objection. To an.swer 
that (181 question, a.ssuming it could be 
answered, would reveal 1 191 privileged or 
work product information relative to 1201 
this lawsuit and I in.struct the witness not 
to answer 1211 that que.stion. And I'm sure 
it al.so probably violates (221 the prctri;il 
order by the coun in this casc.of which 
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n'l I have no knowledge. 

(21 MR. WOLBRETTE: 1 ju.st want to make 

sure I (31 understand. You're counsel for 

Mr Kuesters; you are (4| not counsel for 

Axonn; is that correct? 

(51 MR. LIPMAN:! am coun.sel for Mr 

Kuesters |G| and the Obion, Spivak firm. 

171 MR. WOLBRETTE: You're not counsel 

for |8|A.\onn? 

191 MR. LIPMAN:That is absolutely cor- 
rect. 

1101 MR.WOLBRETTE:! have heard no 
objection nu from Axonn's counsel to 
that question. 1 ju.st want to 1121 make 
sure, do you all object? 
■(;i3l MR.USDIN:! join in thf'',qbjection 
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lK)th to object to each (151 question.So far 
wc have not been doing that. 
1 161 MR. WOLBRETTE: You represent dif- 
ferent 1 17| panies, so I think you're going 
10 have to do that. 

liB|MR.USDIN:Thcn I join in the otf 
jcction to 1191 the question as phrased. 
This witness has been 1:01 subpoenaed as 
a fact witness. 

IJII MR. WOLBRETTE: I understyid that, 
and I'm 1221 trying to find out iihiaddition 
to the facts that he*- 
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HI is aware of, if he has any other role in 
tile ui litigation. 

1:1 MR. LIPMAN: Why don'i you aikjiim, 
(ohm instance,! mean — y.ju kruTw how 
to dojhis.Ask him |S| lia.s he spoken to 
coun.scl. Let's takc-it one .step at a time 
so you can get .some infornution^nd you 
wop.'t get 171 others. But you \,'.im to go 
right for the home run in ih; the first 
(|iicstii)n, my objection stand.s. 
I'Ji BY MR. WOLBRETTE: 
111)1 0: Have you been paid anything,any 
tec in 1 1 1 1 connection with this litigation 
that brings us here 1121 today as opposed 
to the patent work that you did work iiji 
for.Axonn.' 

1 1.1 MR. LIPMAN: You mean .such as the 
tec that 1151 came with the subpoena? 
iif.l MS. MANNING: That was not paid by 
Axonn. 

1171 BY MR. WOLBRETTE: 
iHi Q: Have you been paid anything by 
.V.xonn or 1 iy| Axonn's attorneys other — 
in connection with the 1201 litigation that 
iirings us here today as opposed to the 
iiii work that you do for them on 
patents.' 
!22|A:No. 


1171 Q: About this case, this litigation that 
|i8| brings us here today. 
1191 A: Yes. 

|20| 0: How many times have you done 

1211 A: Please clarify the question. 
1221 Q: I'm not interested in discussions 
.that yuu 
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I'l may have had abo'it the w^athrr or 
the •\XV3hingt0n, D.C. |2| area or wnat 
tinre ygu might .be available for thisTi! 
deposition. I'm asking yvni have you ;v*:f 
talked to Id them, met v iUi'ihem, mo- 
vid<d ihcm witii any i5i inibrmat-.m 
Voncerning the substance of the iO| 
litiiy^i^, either what happ-uocd, what 


-A: Vila 


happened - 


r. w MR. LIPMAN: Let him u.iish .he qucsr- 
i,ifin ■•)] before you answer it< Are you 

t^flUHrflCd,' 

j liorav MR. WOLBRETTE: 

till Q: No. Either what occurred during 
. yoiir 112: attempt to revive, your view of 
!..D:ivid Newman's 1131 behavior, what 
j J?avid Newnvm may Irave told you, any 
I of I Ml thoscsortof items.' So the question 
f 'm a.sking yo',: 1 151 is have you mn or how 
many times have you met with (i6| 
counsel for Axonn in connection with 
this litigation.' 

!i7i MR. LIPMAN: I object to the form of 
the [IS] question. I'm still not sure what it 
Is. It s that 1191 la.st question, how mauv. 
.rimes have you met. if thut's 1201 the- 
question — 

1211 BY MR. WOLBRETTE: 

l?2!Q: That's the question. Counselor. 

•Mew many 
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i 11 Q: Have you been asked to ^rxdi them 
a bill for (21 time or sct^'iccs' in con- 
nection with this litigation.' 
iii MR.LIPMAN:Objection. To answer 
tliat HI question would reveal privileged 
or work product |5| information and I 
iifstruct the witness not to answer i6| the 
question. 

|7i MR. USDIN: I join in the objection. 

i8! BY MR. WOLBRETTE: 

191 Q: Have you met with counsel for 

.\xonn in this 1101 case? 

iiil MR. LIPMAN:You m:iy answer the 

([ucstion 1 121 yes or no. 

lUlTHE WITNESS: What do you mean 
by "meet"? 

111! BY MR. WOLBRETTE: 

; -i isi Q: Talk to them^on the telephone or 
t ^' Cf^i.pcrson; ■,- • . >, 

j;Objgf^PEvei?ii^!i;?o|- .., 
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I . Ml times have you met.' * " 
I '2! A: Jjjjcre's no foundation". 
I 131 C; I'm sorry. You're .-^ow objecting to 
I my 141 questions too? 
},W.Ma LIPMAN: Counsel, he asked ycu- 
; to ifti clarify between phcr.t calls and 
! • meeting*. You rt;fused n to do fifxt. 
j isi Q: How many times have f oa spoken 
I on tjie 191 telephone widi cuunsel i6t 
Axorm ki this liiigation? 
[101 A: No foundation. 
111! MR.LIPMAN:Well, wait. Mr. Kues- 
tcrs, if 1121 you can answer the question, 
fine. He's a.ssuniing of 1131 course you did 
speak by telephone, so since he won't 
( 141 ask the question cleanly, just tell him 
yes or no or I don't know or I never 
spoke to him, so maybe we can 1 16| speed 
up the process. 

Ii7| MR.WOLBRETT.£iJ»^IL if youVc 
-flcx^ jj8l spoke^^ii^'tt^ic ihiw^rlis- 


1191 MR. LIPMAN: Well,he'saskingasai20| 
foundation question. You're an exper- 
ienced lawyer. 1211 Say "Did you ever 
speak by phone?" "Yes." "How many 1221 
times?" I mean, that's the way it goes. 
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111 BY MR. WOLBRETTE: ' 

(21 Q; Thank you. Counselor. How many 

times — iji that asks for'a number. How 

mar-y tifnes have you w spoken on the 

telephone ^Vith counsel for .\jconn? If 15| 

you've never spoken "to them, tell me 

that. 

(6| A: I don't know what you mean by " 

about this |7i litigation." 

(a|Q:.Qkay. Do you know what this 

litigatipn is (9( ahnit? 

(i()| A: I believe it's malpractice. 

( 1 u Qr 'R.i^ght.'And do you understand that 

it hi'.;; 'iTii to do wkh the abantioned 

patent? • ' • 

I131A: Yi-*S. 

(i-ilQ:And it has to do, since it's mal- 
practice, it'ji with the conduct of David 
Newnuiti while he was the (161 patent 
lawyer for Axonn in connection with 
this (171 panicular ajiplication, correct? 
liHi MR.-LirMAN: Objection, foundation, 
also to (191 the extent it seeks a legal 
conclusion, I object to 1201 it. 
(211 BY MR. WOLBRETTE: 
(221 Q: Do you understand that? 
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HI A: Would you repeat the question? 
(21 MR. LlPMAN:Whydon't you just have 
her (3i read it back? 

HI 0- .No, let's jus: go on. Mr. Kucsters, 
you (51 obtained — a! pan. of your effon 
to rwivr-., you (61 obtained a declaration 
from Mr. Newman, did you not? 
'(7) A: Yes. 

181 Q: Which was filed in the patent 
office as-'-iQi pan of your first revival 
atteinp^t; is that correct? 


MR. WOLBRETTE: Yes. 
(121 iVTR. USDIN: You're talking about the 
one (131 that Mr. Kuesters did as opposed 
to any other revival (H[ effons? 
(151 BY MR. WOLBRETTE: 
Ii6| Q: Right.Now,accordingto this April 
28th, 1171 1995 bill. Exhibit 2, you were 
reviewing the revised (i8| draft dec- 
larationsofNewman,Perilli,Crissandii9i 
Molvin,and discussing them with David 
Newman on (201 4/28/95; is that correct? 


You caii look'it theiVi."-' 


ii;iyi|.,LIPMAN:ObjcGt.ion..iT!iiy.^l'iloN .rWi^i Vj^^ 
engnt 1771 sprnks for Itticli) 
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III for the revelation of privileged or 
work product [2] information, I instruct 
ti;c witness not to answer the I3i quest- 

i(;n. 

I >l MR. WOLBRETTE: Could you explain 
to me how (5i his conversations with 
David Newman are privileged? 
|6| MR. LIPMAN: I voiced my objection. I 
ri don't want to take time to discuss — 
iHi MR. WOLBRETTE: Well, you imder- 
stand that i9i we're going to be seeking 
expcases.and Iju.st want to |ioi — this is 
not — I don't mean this be unfriendly in 
1111 any way, but -1- 
li Ji MR. LIPMAN: I don't take it at all. 
1131 MR. WOLBRETTE: You understand 
we're going (in to be seeking expenses 
and so fonh in connection with (151 his 
refusal to answer these questions. 
1161 MR. LIPMAN:! don't understand 
that.but 1171 now that you're saying that, I 
understand that that's ii8| what yoiir 
possible intent would be, .sure. 
,i';i MR. WOLBRETTE: Okay. 
.:oi MR. LIPMAN: And I hope you un- 
derstand that 1211 if you ask properly 
phra.sed questions that don't 1221 involve 
I he revelation of privileged or work 
product 


(31 Q: And what is the date that Mr. 
Newman m executed the declaration? 
I51MR. LlPMAN:Objection. The quest- 
ion lacks 161 foundation. The document 
speaks for itself. 
[71 A: April 28, 1995. 
181 Q: And had you consulted with Mr 
Newman or |91 talked to Mr Newman 
about this document before he iini 
signed this particular version of it? 
nil MR.LlPMAN:Objection, lacks foun- 
dation. 

1121 A:Ye.s.Idid. 

1131 Q: And. had you .seen drifts and 
revived drafts mi of it before it came into 
this form? 
I isi A: I don't recall. 

1161 Q: But you had — you do recall 
talking to |i7| David Newman about what 
was to go into that 1 ir| declaration. do you 
not? 

1191 MR. LIPMAN: Objection, form. 
.1201 A: Yes. 

1211 Q: And the point of that declaration 
was to (221 show that because of various 
things that were going on 


n information, I will not instruct the 
witness not to 121 answer the question. 

M Q: Apparently everything I ask about 
iliisbill HI is privileged, according to you. 
I'm going to show 151 you what we're 
:4oing to mark — if we've already (6| 
marked, somethingasaplaintiff'sexhibit 

i-i MR.USDIN:As long as it's the same 
i)nc. 

:«l MR. WOLBRETTE: We might as well 
use that i9i .same one. 
1 101 BY MR. WOLBRETTE: 
|niQ:rm going to show you what's 
lieen 1121 previously marked as P-59 and 
!^-58in prior 1131 depositions;P-59beinga 
cover letter to David |i4| Newman, and P- 
=>H being the request for reconsideration 
MM which youfilcd.I.sthatexhibit.that i.s, 
the 58. is iifii that the petition or revival 
effort that you first ii7| filed on behalf of 
Axonn in this case, in the (ifli abandoned 
ivatcnt case? 

|i"l A: It's an effon that I filed. I don't 
know 1201 if it was the first one or not. 
\n\Q: And does that contain attached to 
It the 1221 declaration of Mr Newman? 

Pago 57 

Ml MR. LIPMAN: Objection as to form. 
12: A: Yes, it doei. '• ; 
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HI in Dr Newman's office and his life, 
that he had 121 mi.ssed the deadline date 

February the 1 9th for 131 supplying a 

Paae 56 i ''"cument to the patent office; is that m 
^ . I correct? 


i 111 MR. USDIN:Objection as to form and 
lacks (61 foundation. as.sumes facts not yet 

' in evidence. 
|7| Q: You can an.swer 
|8i A: The point was to explain the cir- 
cum,stances |91 which I wastold by David 
Newman led to the nm abandonment, 
nil Q: And those circum.stances in- 
cluded his 1121 medical problem with his 
feet, right? 

.(131MR. LIPMAN:Objcction. lacks foun- 
dation. 

"iMl Q:Ts that correct? 
1151 A: Yes. . 

(161 Q: And problems with his office staff; 
is that 1171 correct? 

jiHiMR. LlPMAN:Objection, lacks foun- 
ilation. 

|i9|A:Yes. 

(201 Q: And the crashing of his docket 
sy.stem? 

(211MR. LIPMAN:Objcction, lacks foun- 
dation 1221 and form. 
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niQ:Isthat right? 
|2| A: Yes. 

(31 Q: Arid the Coriclusion was that becf 
■ause^iafcjll i4i.jbf: tho1se things, he- had: 


, . ■ ^ _ . ; .. rr-^r-- i V ..y not 


missed the deadline of |51 February the 
19th; is that right? 

161 MR. USDIN: I object to the form. What 
n conclusion are you referring to? 
Ifll Q: You can an.swer 

191 MR. LIPMAN: ALSO, the quL-.stion lacks 
1101 foundation. 

nil A: Well, I'm not sure whose con- 
clusion you're 1121 referring to. 
1131 Q: The conclusion in the declar- 
ation. 

(H|MR.LIPMAN:Objection. The doc- 
ument iisi speaks for itself. 
1161 A: I'm sorry. What was the con- 
clusion? 

|i7| Q: Yes. The ([uesiion was that the 
conclusion iihi was that becau.se of ail 
those things that we ju.st ii9i di.scussed, 
David had mi.ssed the deadline to file (2(ii 
.something in the patent office. 
1211 MR. LlPMAN:()bjection. form, foun- 
dation, 1221 assumes facts not in evidence, 
and it's vague and 
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in ambiguous. 

(21 A: To the extent that I understand the 
131 question, the an.swer is yes. 
Itl Q: Now, when you were talking to 
David, 151 various times you were talking 
to him about this |6i affidavit, did you 
disclose to him that Axonn had i7i filed a 
lawsuit again.st him alleging malpractice 
in |8| federal coun in New Orleans? 
191 MR. LIPMAN: Objection, foundation. 
Iini MR.USDlN:Ijoininthcobjection.lt's 
nil also unclear as to time. 
1121 A: During what time frame? 
1131 Q: Prior to his signing this declar- 
ation, ( 111 which was April the 2Htli, 1 995. 
1151 MR..UPMAN: Objection, a.s.sumes 
facts not 1161 in evidence. 
1171 MR. WOLBRETTE: What fact does it 
a.ssume? 

1181 MR.LIPMAN:It as.sumes the fact of. 
when 1191 this thing was signed. Ju.st 
because there's a date on 1201 it, how is 
this witness suppo.sed to know when it 
was 1211 signed? Did youask him that? Mr 
Newman would know 1221 that. That's a 
foundational ciiicstion. Couii.sel. 
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(11 MR.USDIN:And as to what this wit- 
ness (21 knew ;is of any date. 
131 Q: Prior to April the 28th, 1995, did 
you Id advise Mr Newman while you 
were talking to him about |5| this dec- 
laration that he had been sued by Axonn 
in 161 federal court in NewOrlean.s? 
(71 A: No. 

|8| Q:. Did you know that he'd been .sjied? 
■19irMR.LlFMAN:O biection.f(Trm - " - • 

TJm^-imxjjK-r^, — 7- — . 
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111)1 A: I learned that he was sued. 

nil Q: Did you learn before oraftcrApril 

the 1121 28th, 1995? 

1131 A: I don't recall. I did not know 
bcl'orc the iiii tact. 

lisi Q: What do you mean by "the fact".' 
Ii6| A: I did not know that he was sued 
before he |i7i was sued. 
1181 Q: But — 

iivi A: Well, Ilearncd that — 

lioiMR. LIPMAN:Watt. Jast la him ask 

the 121; question. 

1221 Q: Sometime after he was sued, you 
(lid learn 
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s that correct? - 
|2| A: Correct. 

131 MR. LIPMAN: Objection, vague and hi 
ambiguous. 

l-il Q: Andfromwhomdidyoulcarnthat? 
|(.| A; Michael Eck.stctn. 
171 Q: What did iVIr. Hckstcin tell you 
about the |bi lawsuit against Mr. Ncw- 

lyi MR. USDIN:! object as to that quest- 
ion on iiui its face calls for privileged 
communications. 

111! MR.WOLBRETTEMs he allowed to 
an.swcr it |i2| or not? 
1131 MR. USDIN: No.Thaf 


privileged, 
what was the 


111! Q: Did he tell you 
nature of the |15| lawsuit: 
1161 MR. USDINrSame objection .as to 
privilege. ii7| That calls for privileged 
communications between (ibi Mr. Kues- 
tcrs and his client. 

ii';i Q: Did he provide you with a copy of 
the ;2ui lawsuit? He mcaning^lrEctstein. 
1211 MR. LIPMAN: Did you say a copy of 
the |22| lawsuit? 
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HI MR. WOLBRETTE: That's v/hpt ! said, 

copy of 121 the lawsuit. 

131 MR. LIPMAN:! gucsj you mean the hi 

complaint? Is that what you mean? 

151 MR. WOLBRETTE: That's what 1 

mean. 

161 THE WITNESS: No. 
|7| BY MR. WOLBRETTE: 
l»l 0: And sitting here today, you cannot 
tell me |9| positively that when you 
talked to Michael — I'm ( 101 sorry — that 
what you talked to David Newman 
concerning the matters contained in his 
declaration 1121 that you had no know- 
ledge of the lawsuit? You can't 1 1 31 tell me 
one way or the other; is that correct? 
I HI MR. LIPMAN: Objection, form, vayuc^ 
and 1151 ambiguous " ' "' 

= ti6| A: l-can-'-t .safe,' 


1171 MR.LIPMAN:Just so the record is 
clear, iibi you can't say because you don't 
know or you can't say 1191 because — 
|20| A: I don't rccall.I don't recall exactly 
12 1 1 when I learned of the lawsuit in 
relation to the time 1221 frame" of pre- 
paring a prosecution of the 002 case. 
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tU.Q: Did David Newm;iiut any time talk 

)t»:u 121 about the lav/sjit? 

k. \V!ii'.:h lawsuit? 
•A d:*( r.-! sorry. The swit thiit had be?rn* 
iiitd tiy 151 Axonn against Newman in 
rxteiv.l.ccrurt alleging |6| malpractice, th.: 
^vie fvci brings us here today. 
i7.. A: 1 don't recall exactly. 
v.\ O: '^uVif bills that you have irsfcont of 
y^'j (»i -that aro Defendant Exfiibit 1 
rtil^ct rt^.M on August (loi the 13th you 
iivJ-a telephone discussion witii Davici ■ 

.^'c^man initiated by David vNew- 
r.jtn,"*- 

112] WF. LIPMAN:C()uld you help us out 
which 1131 page? I think we found it. 
•i irQ: I don't know if you have it or not 
since I |i5i don't have a copy of that in 
front of me . I ha^c an |i6| August 3i , 1 995 
Hill, client matter 6926.0002, invoice ini 
r...riiber3l3760 
M«i A: That's what the bill says. 
(lOl Q: puriiig that conversation, did Mr. 
i^cwp.iun |2()| not tell you that he had 
been sued, and did you not 121; tell him 
iljLat^-pu had no knowledge of that suit 
un^il 1:21 one week prior to your phone 
^.^livcriation of that day? 
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(1! r.TH. LIPMAN:Objection, form, com- 
;2i*A:^ 4an't recall. 

r?i Q' Mr, Kuestets, do you see a'nythiug 
improper, HI unethical, im.mort! aboitt 
f3!kin^-to a person, whctlicr i5i.a lawyer 
6r rv.n, and seeking inibmiation from 
him 161 a'oout a subject upon whif h he 
has been sued without |7| him knowing, 
lie's be?n sued? 
(8! BIH.LIWWIAN: Objection, • 
hypothetical, |9| compound, comnlex, 
sdeks expen opinion. This witness lU" 
has bif^n, subpoenaed to give factual 
testimony. IJascd (ii| upon thdSe ob- 
jections, I instruct the witness not to 1121 
answer the question. 
(131 MR. USDIN:I join in all of those iHi 
objections. 

(151 Q: Do you personally have a pro- 
blem, do you ( 161 personally feel it would 
be a problem for you as a |i7i lawyer to 
^cclc information from someone on beh- 
.^'^Bfy^i ypucclient when you knew that 


^hjch- .you; wcrjc 


seeking 1201 information? 
|2i| MR. LIPMAN: Objection, 
hypothetical, (221 compound, complex, 
seeks expert opinion, goes beyond 
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in the scope of the subpoena. For those 
reasons, I 121 instruct the witness not to 
answer the question. 
;3lMR.lfSDIN:I join in all of the hi 
objections. 

151 Q: Mr. Kucstccs, do you have any 
record ip (61 your files of when you 
learned about the lawsuit (7| against Mr 
Newman by.Axor.n? 
IBI MR. UP.MAN:! think it's been asked 
.and 191 unswcrea, but go ahead, Mr 
Kuestei.s. 
(101 A: No, 1 don't. 

11 U Q: So it.'s possible th'at you, Mr Kues- 
ters, (i2i ceuild have discussed the affid- 
avit — or^he 1131 declanition of April the 
28th, 199t> with Mr Newman (i4| after 
you lea-nc(l_ that there was a lawsuit 
against 1151 him? 
1161 MR. LIPMAN: Objection. 
1171 MR. USOlN: Objection. 
1181 Q: Is that possible? 
1191 MR. USEIN: Objection. On its face, it 
|20| requests speculation. 
1211 MR. LIPMAN: Well,totlieextemlfeel 
I 1221 have-to join in, which I don't feel 
that way.T ' 
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HI certainly join in. 

(21 A: I don't think that's — I don't know. 
131 Q: That's not something that you 
would just \\\ not do? 
.151 MR. i.!PMAN:Objection,form. I don't 
16| und.-rsiand that question at all, and to 
the extent |7iit's a follow-up to the other 
one, it's taking |8| speculation to another 
degree. 

191 A: J ag^e:^ with his objection. 
1101 Q: Ypxi can't tell me thatthat'J some- 
thing 111! that you simply — that's not a- 
practire you would 1121 simply not en- 
gage in? ■ 
.1131 MR. USOIN:Objectastoform.rmnot 
I HI surQ what your references are in that 
question. 

(151 MR. LIPMAN: I'll add the further ob- 
jection (161 it's argumentative. You asked 
the question the third ii7i time. You're 
arguing with the witness. 
1181 Q: No, I'm not arguing. The witness 
doesn't 1191 have any recollection sitting 
here. He says it's 1201 possible. I'm trying 
to find out based on this 1211 witness' ' 
practices, his beliefs, his conscious, his Wtt^y ic;:>:li. 
1221 liiideifstahdihg of the cthici rulS pr^'-*^":'°|^-S ^hat 
aijy^[ij«B risr thnt .. ..a :,„.t-..r.i:„..^i._i 
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HI lie h:i.s kiiowlcdnf. <)l", whether tliis is 
something that he 121 simply — I'm giving 
you the opponunity to say this 131 is 
something I simply wouldn't engage in. 
lti A: I want to say one thing. 
isi l\flR. LIPMAN:Let me voice my ob- 
jection. 161 Ha.sed upon that clarification, 
the que.sti()n is |7| cenainly argume- 
ntative, and now you've taken it to |8| 
another degree of argumentation. Now 
you're adding a |91 moral view. You're 
seeking expen opinion from this iioi 
witness based upon his understandingof 
the ethical iiii rules, which you have no 
foundation for, and you're 1121 going way, 
way beyond the scope of this subpoena. 
I lui have the same objections and I'll 
instruct the witness i mi not to answerthe 
question. 

iisi MR.WOLBRETTEiI'm entitled to 
find out if 1161 he doesn't have a re- 
collection — 

1171 MR. LIPMAN:Ask him that question. 
1181 Q: I'm entitled to find out whether 
it's more iiyi likely than not that he would 
do such a thing, and I 1201 think I'm 
entitled to find out ba.sed on his personal 
1211 practices and beliefs if he thinks this 
is .something 1221 that he might do. Now, if 
I'm not articulating the 
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in question properly, then I'll try it that 

way. Do you 121 think that it is more likely 

than not that you would i3t have talked to 

Mr. Newman about the affidavit, the m 

declaration, without disclosing to him 

tliat he had |51 been sued if youknewthat 

lie d been sued? 

K.r MR. LIPMAN: Objection. 

n MR. USDlN:Objection as to form. I 

tliink ifli the qvie.stion is compound and 

convoluted. 

101 MR. LIPMAN: It al.so seeks specul- 
ation. 

1101 A: It's not a fact question. For the 
record, nn I was straight with David 
Newman in all my di.scu.ssions 1121 with 
li i m. If he .said that I told him that a week 
1131 before I had learned of the suit, then I 
believe that iHi to be true. 
1151 Q: A week before — and just so the 
record is |R.| clear, the question I asked 
you dealt with a |i7i conversation in 
August, not in April. 
liH[ A: Correct. 

119) MR. LIPMAN: First of all.Mr.Kuesters, 
121)1 let the questioner finish his question 
before you 1211 answer, and I'll object to 
that question based on form 1221 and 
foundation since you didn't — you 


,fini.'^hed and the witness already 


an.swered. 

121 Q: Dill Mr. Newman while you were 
talking to 131 him about the declaration 
before he signed it, did he hi ever 
express to you a concern that he might 
be sued? 
151 A: Yes. 

161 Q: And in rcspon.se to his concern that 
he 171 might be .sued did you tell him — 
what did you tell lai him? 
191 A: I told htm that that was pos.sible. I 
also I ioi told h im that I thought it was best 
to try to get this |ii| case revived to 
mitigate damages in the event that a 1121 
suit would be filed. 

1131 Q: Mr. Kuesters. you would not have 

told him iHi that it was po.ssible that he 

would be sued if you knew 115; that he 

had aJready been sued, would you? 

1151 MR. LIPMAN: Objection to the form 

of the 117] question. It's argumentative 

and it's speculative. 

li«l Q: Go ahead and answer 

1191 A: Yes, I would not have told him 

that. 

|2()| Q: And you were .straight with Mr 
Newman, 1211 weren't^you? 
1221 A: Yes. 
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HI Q: So now that we've been through 

that, can 121 you say now that you were 

not aware of the lawsuit 131 when you 

talked to Mr Newman in April 1995 

about his in declaration? 

151 MR.LIPMAN:Objcctiontotheformof 

the |6| question and foundation. 

171 MR. USDlN:And this has been asked 

and 181 an.swered. 

191 THE WITNESS: Again, I li:ivc no in- 
dependent (101 recollection of exactly 
when I learned from Michael mi Eckst- 
ein wherj suit was filed. 
I121BYMR.WOLBRETTE: 
1131 Q: Based on your recollection that 
MrNewman unasked youabout thesuit 
and your telling him that it |i5| was 
possible, do you think it is now more 
likely than |i6vnot that yoii did not know 
that a suit had been filed |i7i when you 
talked to him about his declaration? 
liBi MR. LIPMAN: Objection, .seeks spec- 
ulation,! i9| and I think it has two orthree " 
nots." I'm a little 1201 confused, but go 
ahead. 

1211 A: I think it's more likely than not. 
1221 Q: That you had not been informed 
of the 


111 lawsuit, right? 
121 A: At that time. 
131 Q: The April hill — 
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hi MR. LIPMAN: Could I ask you to hold 
on |5| ju.st a moment? 
161 MR.WOLBRETTE:rm .sorry. Why 
don't we i7i take a five-miniite break. 
|Hi (Recessed at 10:29 a.m.) 191 (Rec- 
onvened at 10:38 a.m.) 
1 101 BY MR.WOLBRETTE: 
1111 Q: LookingatyourApril 28, 1995 bill. . 
which 1121 has been marked l)-2 if I'm not 
mistaken: is ^hat 1131 right? 
IHI A: Yes. 

1151 Q: Does that bill indicate that you 
had 1161 conversations — and I'm not 
asking you for the ii7i substance of those 
conversations; I'm ju.st asking you iihi if 
the bill indicates that you had con- 
versations with 1191 Michael Eckstein on 
April 4th. 6th and 24th? 
1201 MR. LIPMAN: Objection. The doc- 
ument 1211 speaks for itself. 
1221 A: Yes. 
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111 Q: Do you have a May bill in your 
stack? |2| Strike that. We 're runningout of 
time..so let's 131 forget that question. Let's 
go back to the April 28th Mibill.Doesth:u 
bill indicate that you spoken with |5| 
Dritton Sanderford on April 6th and April . 
the 21st? 161 And again, I'm notaskingyou 
for the substance of n those con- 
versations, ju.st if that's what the bill |8| 
reflects. 

191 MR. LIPMAN: Objection. The doc-' 
ument iini speaks for itself. 
1111 A: Yes. 

1121 Q: And does it also show that you 

spoke with 1131 Steve Fant on April the 

21st andApril the 28th? 

nil MR. UPMAN:Objection. The doc-' 

ument ii5i speaks for itself. 

1161 A: Yes. 

liTi Q: Now 1 am going to ask you about 
the |iB| sub.stance of those conversa- 
tions,and you may wantto ii9i pause after 
my question because I suspect there 
might 1201 be an objection. At any time 
diiringanyofthe.se uu conversations tlid 
Mr Eckstein or Mr .Sanderford or 1221 Mr 
Fant advise you that Axonn had sued 
Newman for 
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III malpractice in federal court in New 
Orleans? 

121 MR. LIPMAN: Objection, compound. . 
Also, 131 the que.stion seeks privileged or 
work product in information, and as a 
consequence. I instruct the |5| witness 
not to answer the question. 
161 MR. USDIN:I join in. 
|7| Q: DidMrFanttellyouaboutalawsuit 
that |B| had been filed against Mr New- 
; man in March^pf 1995 in 1?! federal court 
■ !-'?-.^New Orlc;t'n.s' during iyo^ir gon- 
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vcrsations not on April 21st and April 

nil MR. LIPMAN: Objection, assumes 
facts not 1121 in evidence and seeks 
privileged or work product 1131 in- 
form:ition and I instruct the witness not 
to answer ihi the question, 
lisi MR. USDIN:Samc objection, and I'll 
join i iM and 1 think this is argumentative 
in vi^w of the prior (i7| line of cucs- 
tioiiing that you've been thruugh with 
thi.-! dm witness regarding wna- his 
recollection was, and that iiyi youVc 
already asked this witness w*at he I 
knew. 

IJIM C: Did Mr. Sanderford advise you 
abfnit the 1211 lawsuit Axonn liled agaiiix 
Mr. Newman in March of 1221 I '>95 when 
you spoke to him on April the 6'o -and 
April 
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111 the 21st? 

;2iMR.USDIN:The same thing, object- 
ion. It 131 calls fordisclosure of privileged 
communications, m It's also argume- 
ntative in view of the fact you isi already 
asked this witness what he knew. 
iM MR. LIPMAN: I join in. 
i^l Q: Did Mr. Eckstein when you spoke 
'o hmi on iui April the 4th. April the 6th 
and April the 24th in any |9i of those 
conversations advise you that Axonn 
had sued iu)| Mr. Newman in March of 
1995 in federal coun of New 11 11 Qr- 
lcans.> 

luiMR.USDIN:Same objection, seeks 
the (131 disclosure of privileged com- 
munications, nil attorney-client priv- 
ileged conimunicatioas; al.sO is 1151 
argumentative in view of your previous 
questions and iir,| the tesrim.ir.y re- 
garding what this witne.ss knew a.s |i7| 
Apposed to what was the substance of 
conversations he |i8| had with his client. 
ii9iMR.W0LBRETTE:Is hi: be'ing in- 
structed not 1201 to answei' all ihese 
questions? 
Uii MR.USDINiYcs. 

U'2i MR. LIPMAN: And' I am instructing 
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HI to answer the question, and by me not 
joining in each 121 and every one should 
not be taken in any way that I do (31 not 
agree. If I disagree, I will cenainly let you 
111 know. 

l5|MR.W0LBRETTE:Do you want to 
liave just a |6| stipulation then that if one 
person objects, the other |7| person joins 
in unless you opt out? 
(HI MR. USDIN:That sounds good. 
|'->I Q: And again, Mr. Kuesters, you're 
going to do 1101 what your lawyers — the 
VJ^vyygrjells you!' 


111! A: Yes, lam, unless I indicate otherw- 

112: Q: Unless you opt out. I want to show 
you 1131 what's been marked as P-14 a 
February 17, 1994 ihi memorandum to 
Button from Erin, re: David Newman 1151 
matters. Can you take a look at that 
please? Rrad |i6i through it, take your 
rime. , 

I'-; A- Qii^, I 

0: Have you ever seen that before I 
ii.:k i 191 handed it to you and asked you lu 
reu'd it? 

Uui MR. LIPMAN: You may answrr whe- 
V .y.r you've 1211 ever seen rhr document 

1:21 A: No. 


, , ?:ge77 
|i« u; Ka;-a!>yonc cvcrreadtoyou'.rhat's 
Ui WiitaWfcd in the document? 
|}i r/.R. IJPMAN: I object to the fci.-rn of 
the 111 question. Has somebody read to 
him from.this |5| document? 
161 MR. WOLBRETTE: Correct. 
17. THE\V4TNESS:No. 
(81 U: Has anyone described to you the 
subirance (yi of the document? 
1101 MR. LIPMAN: I object to the question 
and I (111 think the answer to that 
qu-tistion would reveal (121 privileged or 
work product information, and on that 
1 131 basis, 1 instruct the witne.ss not to 
answer that 1111 question unless the 
in.'cfniuirion — unle.s;i in answering (151 
the question would not revcu! privileged 
or work 1 16| product information, which I 
don't think is the case. 
Ii7| A: What's the question? I'm sorry. 
i:..i Q: Has imyone cverdcsc/ibed ;o you 
t iir^ lOLMib.stance of tiiat document*prior 
to t'vjay? ^' I 

(201 A: No. *. i 

l?ii Q; l4ake it then that d!?cumc.1t was 
not in (221 your files? » 


was the ( 151 information.the substance of 
that memorandum ever ( 161 made known 
to you by Axonn? 

1171 MR. LIPMAN: Objection to the form 
of the |i8| question. 

1191 A: Which informatiofi arc you talk- 
ing about? 
!2oi Q: FaL- question. 

1211 MR. LIPMAN: That's why I objected 
j to the (22J form of the question. 
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! w Q: I'm specifically referring to the last 
I !2i paragraph, and I'm specifically in that 
paragraph 13: referring to th;: statement, " 
Dave is wanting on Mike's i4i decision as 
10 whether i: would be more ad- 
vamageous 151 for us on the JA suite to let 
the patent go 161 unintentionally aban- 
(ioncd" — III leave out the |7i pare- 
• nthesis. "Tlic problem is ruDw that if we 
v/ant to (81 file a disgruntled employee 
atiidavit, it needs^to be/j| in the patent 
office by this Friday." those two iioi 
lines. Was that inforitiation ever pro- 
vided to yo»! that mi there was a 
documen' in Aoconn's file that contained 
; 121 that info.rriBtion? 
1131 MR. LIPMAN: I object to the form of 
the im question, and the question as I 
understand it, those (isi two sentences 
relate to on their face the advice or (i6| 
possible advice of counsel as to what 
should or should 1171 not or might or 
might not he done relative to this 1181 
case.nasedup(;nt*iat,the question seeks 
privileged |i-j| or work product in- 
lormation and I instruct the witness 1201 
not to answer the question. 
1211 BY MR. WOLBRETTE: 
(221 Q: When'l ask these questions about 
your 
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(il petition to revive, unless I say dif- 
■; fcrcntly, I'm (21 talking about the one 
v»ith David Newman's declaration (31 
:!ut we've been talking about up until 
now that we've hi marked as an exhibit 
today. Do you understand? 
Isi A: There were several declarations. 
(61 Mfl. LIPMAN: He doesn't seem to un- 
d-u-stand (7| that.That's the problem. 
lai^A: I believe tkere were. 
191 Q: Several David Newman dec- 
larations? 
(101 A: Yes. 

nil Q: We're talking about P-58. 
1121 MR. LIPMAN: You keep calling that - 
the (131 petition," Counsel, like it's the 
only one, and that's imi the problem. But 
if you vvant to talk about 58, that's |15| 
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Hi MR. L!.'^WAN:rm lost on ihat q*cst- 
ion.Hc ui said he's never seen il^«•ore. 
(j;MR. WOLBRETTE: I'm simply con- 
fa ming that HI it's not in his file. That 
seems a logical (51 conclusion. All it 
requires is a yes to the question. • 
|6| MR. LIPMAN: I object to the question 
(71 because it lacks foundation. 
181 THE WITNESS: It's not in my file. 
191 Q: During the time in April of 1995 
when you (101 were preparing the revival 
attempt, the first one that (ii| you filed, 
the one that — strike that. We've been 
1121 discussing ithc. revival attempt tha,t 
you filed iwitby(t3)ella\dd. Nc.^^[nla^)^s, Id -c 5 .. 

dcclata^tipmsDOTdms to tdmcifraipcKittsin iciiifii^iMB. JWQbBRETIE: Counsel I'm riocvmano 
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David Newman other than the iisi one 

that's attached to — 

1 191 THE WITNESS: Well.I may be wrong. 

1201 BY MR.WOLBRETTE: 

1211 Q: Hut you know, I could be wrong 

too, so 1221 let's just try to move on. We've 

been talking about 
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• 1 11 Exhibit P-59 — 58,okay? The one that 
is stamped 121 received May the 1st in the 
office — is that the 131 patent office? 
141 A: Yes, that's the PTO stamp. 
(M Q: And that's the one that contains — 
or has ir.i attached to it the declanition 
signed by David Newman |7i which says — 
which bears the date April the 28th, ihi 
1995. correct? 

191 A: It includes the David Newman 
declaration 1101 dated April 28th, 1995. 
II u Q: So for .shonhand purposes, when 
I'mtalking 1121 in the next sctof questions 
about the petition to {131 revive, I'm 
talking about that one that you've got in 
II 11 your hand righfthere, okay? Do you 
understand me? 
1151 A: Yes. I do. 

|if.lQ:At the time that you were pre- 
paring that |i-;-petition to revive, were 
you aware that Axonn had in iisi its files a 
mcmor.mdun; dated February the 17th. 
1993 [191 stating, "The problem now is 
that if we want to file a |2ni di.sgruntlcd 
employee affidavit, it needs to be in the 
1211 patent office by this Friday"? 
12-1 A: No. 
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HI Q: Did you know at that time that, the 
tinic 121 that yoq were preparing this, the 
one in front of you, 131 the P-59, that 
Axonn had in its files a memorandum hi 
dated February the 17th, 1993 that 
states, "It looks 151 like if we don't make a 
decision today.. the decision 161 will be 
made for us and the patent will go 
abandoned"? 

n MR. USDIN: You're asking if he knew 
they 181 had a memo .stating that? 
< 191 BY MR.WOLBRETTE: 
(101 Q: Yes. 
|iilA:No. 

112! Q: When you were preparing that 
petition in (131 front of you. P-58 or 9 — 
IHI MR. LlPMAN:Thc previous question 
had .said iisi 59. 

I if.| Q: I'm .sorry.4 .should say that. It is 58. 
1 171 The cover letter's 59. When you were 
preparing P-58, |ihi did you know that 
there was in Axonn's files a 1191 doc- 
ument indicating that Axonn was aware 
that 1201 something bad to be filed by 

. February th,e,J9.th or ^ the 1211 patent 

';, \Vo.i^l^ ;gp.al]'k.i^^(jned? ' " ' • ' 


1221 MR. LIPMAN: Which 
question do you 
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111 want him to an.swcr? The first one or 
the second one? 

121 MR. USDIN: I object to the form and 
ask 131 you if you would just restate it. 
in Q: Did you know when you were 
preparing P-58 isi that Axonn had in its 
files a document that indicated i6i that 
Axonn was aware that if jomething 
wasn't filed in iti the patent office by 
February the 19th, the patent iri would 
go abandoned? 

191 MR. LIPMAN: I object to the form of 
the 1 101 qucstion.The witness of course is 
reading Exhibit 1111 P-l4. That wasn't 
your que.stion. If you want to ask 1121 that 
question, you may. The question's not 
limited to 1131 P-1 4. It's anything, accord- 
ing to the way the im question's 
plira.scd. 

Ii5| A: The answer is no. 
|if>l Q: Would that have made a differ- 
ence to you? 

1171 MR. USDlN:Objcction. calls for |iri 
speculation. 

1191 MR. LIPMAN:Al.so, I object to the 
question 1201 because to an.swer it would 
reveal the mental proce.sses 1211 and 
thought proces.ses of a lawyeras to what 
he might 1221 do or might not do ba.sed 
upon a given situation. It 
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III also seeks expen opinion as a result, 
and so for 121 those reasons, I instruct the 
witness not to answer 131 the question. 
l ti Q: In P-58, you made several argume- 
nts as to 151 why the patent should be 
revived: is that correct? 
|C| A: Yes. 

|7| Q: And one of the arguments was 
based on 137A, |hi unavoidability or 
unavoidable abandonment; is that iji 
correct? 

mil MR. LIPMAN: Objection to the form 
of the nil question. You can reread thi; 
document if you need to 1121 to answer it. 
1131 A: I'd have to review the document, 
n il Q: Sure. Take a look at it. 
lisiA:Onc of the arguments was — 
renew the |if.| petition to revive due to 
unavoidable abandonment |i7i under 37 
CFR 1.37A. 

|iBlQ:And that was the argument on 
which you used |19| Mr. Newman's dec- 
laration, was it not, the suppon for 1201 
that argument? 

1211 MR. LIPMAN:Objcction, form, vague 
and 1221 ambiguous. The document 
sp.cak.s fpr.itsclf. . . 
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111 A: The argument relied on Newman s 
declaration 121 to substantiate facts. 
131 Q: Andwa.sn'tthegi.stoftheargument 
that hi this patent abandonment wa.s 
unavoidable because isi Mr, Newman 
had missed the deadline of February the' 
161 19th because of all of the various 
problems he was n having, with his foot, 
with his staff and with his |8|. docket 
crashing? 

l9|MR.LlPMAN:Objection, vague and 
1 101 ambiguous. The document speaks for 
itself: 

III) A: Gencnilly I believe that's true. 
1121 Q: If in fact Axonn was aware of the 
February 1131 19 deadline and made a 
conscious decision to allow the [in 
application to go abandoned, you could 
not in good |i5i. conscious submit — if 
you were aware of it, you iir>i couldn't 
submit that argument that you're hold- 
ing in 1171 your hand, could you? 
iiRl MR.LlPMAN:()bjection. 
hypothetical. |i9| speculative, argume- 
ntative, .seeks expen opinion, and 1201 1 
instruct the witne.ss not to an.swer the 
que.stion. 1211 This is a fact deposition 
b.ised upon a subpoena for 1221 this 
witne.ss to give factual testimony, not 
expen 
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HI opinions. 

[21 Q: I'll just ask one more on that line 
and you 131 can object and then I'll move 
■on to .-iomething el.se 1-11 quickly because 1 
understand you do need to leave at isi 
1 1 :0(). Is that — We can go a few minutes 
over? 

161 MR. LIPMAN: A couple of minutes, 
yes. If 171 that would help you, we re 
willing to go — ■ ' 

|R1 MF?. WOLBRETTE: I'm really trying"to 
191 accommodate you. We ilo.rieed to go 
back to the iw\ subpoena in one second. 
[Ill MR. LIPMAN:! appreciate that. 
[121 Q: Let me ask you ju.st one more 
questi(5n on 1131 this line. -If you li:itl 
information in yoiir j^osscssion iiij in 
April of 1995 prior to submitting P-58 to 
the I i5i patent office that indicated to you 
that Axonn was |i6i aware of the Feb- 
ruary 1 9th deadline and consciously in 
decided to allow it to pa.ss for whatever 
rea.son, would |ihi it violate your duty to 
the patent ()ffice,yourdiity 1 191 of candor, 
to have filed this document that's before 
[21)1 you? 

1211 MR. LIPMAN: Objection, speculative, 
[221 hypothetical, argumentative, .seeks 
expen opinion. 
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[11 Rcside.s. it ■goes to. 37 CFR pan l(>,^s 
jclating to.:tb£2a;-'cbx.tg:uf. p&{t.«i ' ' 
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responsibility for the patent and iji 
iracleniark office, and it clearly seeks 
opinion from m this witness as to what 
lie might do or what some other i5i 
lawyer might do under a given set of 
circumstances. i6i and I instruct the 
witness not to answer the question. 
171 Q: Okay. It is 1 1 :()(). I can a.ssure you I 
|H| have a lot more ([iiestions relating to 
Ins bills and iyi things that I presume that 
you would object to since iioryQ.j vv; 
done in the past. And rather than go into 
that 1 1 1 1 no-w and wa.stc time since you ail 
need -to leave, let me ir.>i return the 
•subpoena and you're going to give u;; a 
lew rrsi more minutes to talk airiouc tli.it? 

1 1 .!. MR. LIPMAN: Yes.I wilLBuf j-ist so ir s 
I 'Si c.'Car, you're a.ssun>ing I II make 
cblcctidns based upon the bills. Let's 
make it vciy clear, Counsel. I make i!7| 
objections based upon questions, nol on 
subject iiHi matter. 

ii'/iMR.WOLBRETTE:I think it's pretty 
clear that every question I've a.<ke(l 
iiim about anythingon i<i\ the bill you've 
I'bjccted to. 

li2\ MR. USDIN: I don't agree with that 
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;i| characterization. 

u\ MR. WOLBRETTE: Do you want me to 
i;o back i.^i to the bills? 
:i|MR.LIPMAN:You u.sc the time rc- 
inainiiig any hi way you want. 
f.iQ: We've seen already dealing with 

I i;c |7| subpoena response that this April 

1995 bill was |8i not produced, and I 
iliink the e.xplanation that you |9| gave 
ruay have been that this was — you think 
; his 1101 might be because this was a 001 
tile at that time? Is iiii .that po.ssiblv the 
'■:<planati()n for that, the lui book- 
kceiJiitg depanment didn't pick up'^iie 
'•M\ 1 131 designation.' 
Ml A: I didn't ask for the 001 bills 
because I ii5i had forgo'ttcn thai ;i was 
::r-: docketed as a 001. 
161 Q: Well, what about the rest of the 
;csponsc |i7i to the subpoena? Do we 
Kivc the 001 file materials in iitii this 

MR. LIPMAN: Objection. It a.ssiimes 
acts i2o\ not in evidence. Excuse me a 
niriitc. 

.'ii MR. WOLBRETTE: I have no idea 
•vhat that i22\ objection means. 
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II Q: The subpoena was directed to you, 
.11 Mr. Kuesters; is that correct? 

M A: I will check the 001 file. I did not 
•licck HI that. 

^1 MR. LIPMAN: As counselor of Mr. 

>iuGSt,crs,|6i let me niake it clear that this 
L iiiiilappcna#.^bilc"r7rdirectcd to Mr. Kues- 
pi- iviiKagjsnohebatfa'lf. of th e firm, (ai Mr 
: iniornmton.JJil lllgr 
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Kuesters doesn't have any personal files. 
These |yi arc firm files and firm doc- 
uments, and based upon iioi that, Mr 
Kuesters on behalf of the firm made aim 
re.iLonablc effort to get reasonably re- 
ap j;:»ve |i2hdocuments. 
1131 Q:Dr Kuesters, do the documents 
wliich. you ii u have produced contain 

COl file materials? 
n.i ""R. LIPMAN: Objection, fourd «i^jn. 
(lAi A; I don't know. 

ii7!0:*vil, u they do not. thrn'the 
sunpoe: MS ; la; that — thi.s : c::por jc i.s not 
coi.ipletc ant> it's clear that in fither 
rcs!H.as the response is not complete, 
120; -.ve'vc Hready gone through-Let 
me also"— 

1211 .^';?^. Li.":yAN: Well, I object to -^tjiir 
1221 -:'!::rirtch2ation, assuming ithat 
wajn'i th;: • - 
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in '.;i:m»i';nH!g, that was jusi your edit- 
orial comments, |2| and if you don't w^nt 
to a.ik the witness, I'll voir 131 dire him that 
he nude a reasonable effon on the hi 
beh.;l#. of -AC firm to get responsive 
documents to the \v. subpoena, and iTin 
fact lie did not get all responsive |fc| 
documents, we will make a rcasonaijfc 
eftpn. io |7| supplement. 
|H| MR. WOLBRETTE: I'm making no as- 
persions i';i about Mr Kuesters. I believe 
he iirobably did make a noi reasonable 
effon. I'm just trying to find out what i n i 
has not bc-cn produced. We're obviously 
going r.o be (1.21 doing this another time, 
so wc want to make sure that ii3i u,: get 
ail those documents before we Stan that 
one. 

1 1 u \X'r have reviewed this box and wc do 
nor lie; flr.il tht Newm:in declaraticn 'hat 
is attu Jv.-J T<: F-58. |ici We dc not fu»d P- 
58nrany.uj»c£ revival petition |i7i',>.hJch 
was filed. Wodon't find any drafts of the 
nm Newm^^n declaration, we don't Snd 
any -jiiicr |iy| declarations filed wi;!i (Hn 
PTO. We don't find 1201 materials filed 
with PTO prior to your retention: uu 
whirh are now pubhc as part of thf file. 
So v/c ju.st 1221 point this out to y-u jfl 
suggest .some areas where 
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in perhaps there might be something 
else that has not 121 been produced. ' 
131 Also, wc have — the only corres- 
pondence HI with David Newman that 
wc find in here — and when I isi say "we," 
I guess I'm using the — I guess I 
shouldn't |6| do that. While we've been 
sitting here, Ms. Manning (7i has been 
looking through this, so I'm just telling 
you 181 what she's telling me. The only 
letter she sees |9i dealing with David 
Newman, correspondence, is a lener iioi 
to MrNewmanof April — I'msorry — of 


May the 9th, 11 n '95. And so if there are 
any other letters to 1121 Mr Newman, we 
would appreciate you making them 1131 
available to us.Is it possible that there arc 
otheriHi file materials, 001 file materials 
that have not been 1151 p.iaduccd or any 
of these things — 

1!'^! MR. LIPMAN: Wait. Are you finished 
w::h 1171 your cjuestion? 
'•3' 0: WcU.did you look for these things 
that 1191 just gone througJi and not 
fvjnd them oris it |2«1 possible that there 
. .c some oriierthings that you 12I1 didn't 
lopk for? And again, I'm not accusing you 
;U" 1221 not doing an>TkHig. I'm just trying 
V. find out 
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n; -what's left to find. 
1:1 MR. LIPMA.N:! object to. fhe form of 
t.-.c 131 question, the very compound 
cature of the question. U) I'll ask the 
q';-stion. Mr K'lestcrs, sitting here i5i 
t^iday,doyou:..clicvc there 'sa likelihood 
there might !6| be other responsive 
documents thac after another ir; re- 
asonable effon you might find? 
18! THE WITinESS: I don't know. 
191 MR. LIPMAN: Are you going to nuikc a 
IIOI reasonable effon to find other doc- 
uments if they im exist? 
1121 THE WITNESS: Yes. 
1131 MR. WOLBRETTE: And we would 
also request i < -i that we be provided a log 
of any documents which are |15| wi- 
thheld as priviicgcd. 
liJi MR. LIPMASJ:That question I'm sure 
is [171 directed to — 

1131 MR. WOLBRETTE: If they know. It's 
hard to |i9! say who's a,sscning the 
privilege. 

(20) MR. LIPMAN: Let's make one thing 
clear. 1211 The ptTvilege belongs to the 
clicm, and the client is t22| Axonn, 
Counsel. Ygu. l«iow that. And I'm as- 
K;:it:rg- -• 
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|!J MR. WOLBRETTE: That's why I'm 

C'TPiiused by 121 your constar\t objections. 

131 MR. REUTER:Wtisaid that — 

H! Mn. WCLBRETffl Wc said that late in 

ilic HI game. •, ^ 

16; MR. LIPMAN: Counsel, let mc make it 

clear i7i here. I am here representing the 

witness and the law |8| firm. 

191 MR. WOLBRETTE: You made that 
clear 

1 101 MR. LIPMAN: Let me finish — that's a 
nil third pany here. Wc are merely 
custodian of (121 documents and in- 
formation that are owned and possessed 
1131 by the client. The privilege we're 
asserting is a |m] privilege on behalf of 
the owner of the information: |i5fThat • 
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owner has its own counselor here pre- 
sent. I (ici think the record is crystal clear 
what's going on ii7i here. You can ask 
questions that are not clearly iisi dire- 
cted to producing or disclosing priv- 
ileged or work 1191 product information, 
you'll get what you need. That's (201 the 
problem. 

1211 Q: Thank you. I'm going to show you 
a 1221 document that we'll mark as D-3, 
declaration of Donald 
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1 1 1 L. Schilling, Ph.D. Would you read that 
please? 

121 A: Okay, I've read this. 

131 Q: Have you ever seen this before 

today? 

(-tl A: No. 

151 Q: Has anyone ever read from this 
document to (61 you to your knowledge 
at any time? 
171 A: No. . 

|Ki Q: Has anyone ever discussed the 
substance of 191 this document with you 
prior to today? 

I ini MR. LIPMAN: Objection, vague and 
mi ambiguous. 
1121 A: No. 

1131 Q: If you had had this document in 
your 11 1! possession after this patent that 
we've been talking (151 about was revived 
but prior to when it was issued in 1161 
January of this year, would you have felt 
it necessary ii7i to biing to the attention 
of rhe patent office the iihi references 
that are contained in this document? 
li-;i MR. LIPMAN: Objection, 
hypothetical, 120) speculative, seeks ex- 
pert testimony from a lawyer as 1211 to 
compliance with 37 CFR section 1.56, 
aniong.s't 1221 others. As a result, I instruct 
the witness not to. 
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HI answer the question. 
liiMR. WOLBRETTEiOkay. I can keep 
goingor 1^1 fellows, it's ten after 1 1 . If this 
is a good time mi for you guys to stop. I'm 
happy to stop or I can keep (51 going, 
161 MR. LIPMAN:! think it's a good time 
for 17] us to stop. Clearly there's a 
likelihood that we'll (8| have to continue. 
l9iMR.VyOLBRETTE:Ithinkso. 
(Ill (A document was marked as Defe- 
ndant's 1121 Exhibit Number 3.) 
liiKDepositionconcludedat 11:09a.m.) 
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UNITED STATES OF AMERICA ) 

COMMONWEALTH OF VIRGINIA ) 

I. ECKHARO KUESTERS. tha wilnass 
her«ln. having read lha (otegoing lasllmony ol lha • 


UNITED STATES OF AMERICA ) 

COMMONWEALTH OF VIRGINIA ) 

I. KAREN YOUNG, a Notafy Public wilhin and 


N WITNESS WHEREOF, I 
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HI WITNESS: It is your right to read your 
deposition 121 and make any changes in 
form or substance. Note the 131 rea.son for 
any changes directly on the errata sheet. 
HI Please sign and date the errata sheet 
and your i5i deposition in the spaces 
provided. You arc signing (6| this trans- 
cript subject to the changes you have 
made m on the errata sheet. Unless 
otherwise agreed to by |8| counsel to this 
deposition, you must sign before a |9i 
notary public. 

1101 Return the original errata sheet and 
signature 11 1| page to the deposing attor- 
ney (attorney asking 1121 questions) pro- 
mptly! Coun rules require completion 
1131 of this process within 30 days after 
receipt of the |m| transcript or signature 
is deemed waived. 
1151 DEPOSING ATTORNEY: Upon 
receipt of the signed errata 1 16| sheet and 
signature page, please distribute copies 
to 1171 all panies in attendance and place 
the original |ihi signed pages in the 
original transcript. 

1 191 If you do not receive the signed errata 
sheet (201 and signature page within 30 
days after receipt of the (211 original 
transcript, you may a.ssume that signa- 
ture has (221 been waived. 
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